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Justice George C. Hanks, Jr.
Place 6
Justice George C. Hanks, Jr., is a native of Breaux Bridge, Louisiana. Prior to joining the First Court of

Appeals, he served as judge of the 157th District Court in Houston. In private practice, Justice Hanks was
a shareholder in the law firm of Wickliff & Hall, P.C. where he specialized in commercial and medical

malpractice litigation. He previously worked at the law firm of Fulbright & Jaworski, L.L.P.

Justice Hanks graduated first in his class from Louisiana State University, receiving his Bachelor of Arts in
economics, summa cum laude. Justice Hanks attended Harvard Law School where he received the Legal
Defense Fund/Earl Warren Scholarship and was an editor of the Harvard Blackletter Law Journal. Upon

graduation, he served as a law clerk for United States District Court Judge Sim Lake.

Justice Hanks is a member of the American Law Institute, an adjunct professor at the University of
Houston Law Center, and a faculty member of the National Judicial College and National Institute for Trial
Advocacy. He is a published legal author and lecturer at continuing legal education seminars throughout
the country and currently serves as a member of the State Bar Committee on Pattern Jury Charges. He
has served on the Texas Judicial Panel for Multi-District Litigation and the Board of Directors of the

Judicial Section of the State Bar of Texas.

Justice Hanks is admitted to the Texas and District of Columbia bars and is currently a member of the
National Bar Association, the College of the State Bar of Texas, the Fifth Circuit Federal Bar Association,
the Customs and International Trade Bar Association, the Houston Lawyers Association, and the Houston
Bar Association. He is a former special disciplinary counsel for the Texas State Bar Commission for Lawyer
Discipline and a former chairman and member of the District 4F State Bar Grievance Committee in

Houston.

Justice Hanks is active in the community as a volunteer and Chairman of the Board of Directors of the
Greater Houston Chapter of the American Red Cross. He has also served as a volunteer and a member on

the Board of Directors of Big Brothers/Big Sisters of Houston, Sheltering Arms and the Ensemble Theatre.

Justice Hanks is a private pilot, master scuba diver and student of World War Il aviation history.



Recent Publications:

x G. Hanks, “Public Service and the Law,” 43 HOUSTON LAWYER 11 (2006)
x G. Hanks, Contribution and Indemnity after HB4, 67 TEX. B.J. 936 (2004)

x G. Hanks and R. Polinger-Hyman, Redefining the Battlefield-Expert Reports in Medical Malpractice
Litigation after HB4, 67 TEX. B.J. 288 (2004)

x G. Hanks, Gazing into the Murky Crystal Ball: The Rise of Design Professional Liability for the Criminal
Acts of Third Parties 4 HOUS. BUSN. & TAX L.J. 339 (2004)
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LAW OFFICES OFCHARLES S.FRIGERIO

A Professional Corporation

Riverview Towers
111 Soledad Street, Suite 840
Telephone: (210) 271-7877
Facsimile: (210) 271-0602

Email: Frigeriolaw1995@sbcglobal.net
www.SuperLawyers/Charles Frigerio

OVERVIEW

Mr. Frigeriois a BoardCertifiedPersonalnjury trial lawyerwho hasbeenin private practicefor 17 years
in SanAntonio, Texas. His practiceis focusedon GovernmentalLaw and Law EnforcementLitigation
wherein he representslaw enforcementagenciesand countiesand municipalitiesthroughout the State
of Texas.

Charlesbeganhis litigation careerwith the City Prosecutor'sOffice of the City of SanAntonioin 1983.
He rose through the ranksat the City Attorney’s Office becomingChiefProsecutorof Municipal Court
and eventuallyDeputy City Attorney in chargeof all litigation. In 1995,he openedhislaw practice,the
Law Officesof CharlesS. Frigerio,P.C.where he currently defendscities, countiesand other political
subdivisionghroughoutthe Stateof Texas.Charleshassuccessfulljitigated over 278jury trials in both
Stateand FederalCourt. Hislitigation record includesthe areasof Civil Rights,Wrongful Death, Tort
ClaimsMedicalMalpracticeand LaborLaw.

AREADFPRACTICE

X Civil Rights Law - Defense
X Labor and Employment Law - Defense
X Municipal Law and Governmental Law - Defense

X Appellate Law



LICENSUREADMISSIONS

x Amemberof the StateBarof Texasn 1982
x Certifiedto practicebefore:
¥ United StatesSupremeCourt,WashingtorD.C.
¥% United StatesCourtfor the FederalCircuit,WashingtorD.C.
¥ United StatesCourtof Appealdor the 5th Circuit,NewOrleans_A
% United StatesTaxCourt,WashingtonD.C.
¥ United StatesCourtof Military AppealsWashingtonD.C.
¥ United StatesDistrictCourtfor the WesternDistrictof Texas,
¥ United StatesDistrictCourtfor the NorthernDistrictof Texas,
¥ United StatesDistrictCourtfor the EasterrDistrictof Texas
¥% United StatesDistrict Courtfor the SouthernDistrictof Texasand
% United StatesDistrictCourtfor the WesternDistrictof New York
x BoardCertifiedPersonalnjury TrialLaw.
X Advisoron the Fifth CircuitPatternJurylnstructionsfor CivilRights.

EDUCATION

SummaCumLaudegraduateof St. Mary’s University,(BA1979),Charlesattended Law School
at St.Mary’sUniversitySchoolf Lawattaininga JurisDoctorin 1982.

MEMBERSHIRGCOMMUNITYNVOLVEMENT

Mr. Frigeriois a memberof AmericanBoardof Trial Advocateg ABOTA)Litigation Counselof
America,andthe NationalBoardof Trial AdvocatesFellow TexaBarFoundation,SanAntonio
Bar Association,Fellow Collegeof the State Bar of Texas,St. Mary’s University Alumni
Association.

SPEAKINGNDPAPERS

SpeakerJailHouseRock PoliceLiabilityln Texas,LormanEducationServices2012
SpeakerSection1983 PoliceLitigation, BestPracticesn GovernmentalLaw, TexaBarCLE2011
SpeakerEEOCPattern & PracticelLitigation, TMLIntergovernmentaRiskPool, 2010
SpeakerPoliceLiability in Texas TexadMunicipalLeagudntergovernmentaRiskPool,2007
SpeakerExcessivéorcelssues TexadDefensivelacticdnstructorsConferenceAustin, TX,2005

X X X X X



x SpeakerPoliceLiability In Texas LormanEducationServices2002
x SpeakerLitigating the Excessiv&orceClaim TexadMunicipalLeagudRP 1998
x FrequentLecturerat PoliceAcademiesnd Institutionsthroughoutthe Stateof Texas1995—

AWARDS

Mr. Frigeriowasawardedthe SuperLawyerTopAttorneysin Texag2006 J, AV Preeminent—
Martindale Hubbell, SWAT (SpecialWeaponsand Tactics) San Antonio Police Department
(2010), Texas Department of Public Safety and Texas Police Associationfor Outstanding
Contributions (2005); Lawyer Extraordinaireby the San Antonio Police Officers Association
(1996),Award from the CombinedLaw EnforcementAssociationof Texas(1992),Award from

the SanAntonioPoliceDepartment(1982),and Who’'sWhoin AmericanLaw(1987).

RECENIITIGATIOMNDAPPELLATEROFILE

LITIGATION

In Novemberof 2013, our firm representedthe Cityof Selmain a caseentitled Fleming,et al v.
the City of Selmaconcerningan Americanswith DisabilitiesAct (ADA)case. Thejury trial was
before United StatesDistrict JudgeXavierRodriguean the SanAntonio Divisionandresultedin
ajury verdictin favor of the Cityof Selma. Thistrial resultedin our FirmbeingnamedLitigator
of the Weekfor the Stateof Texadn the Texad awyer,ssueNo. November2013.

In Januaryof 2013, we representedWilliamson Countyin the caseof Michelle Sheffieldv.
Williamson Countyinvolvingan allegeduse of excessivdorce at the WilliamsonCounty Jail.
The trial was before United StatesDistrict JudgeJamesNowlin in Austin, Texasand the Jury
returnedaverdictin favor of WilliamsonCounty.

In Juneof 2012, our firm representedWilliamsonCountyin the casestyledRubenYzquierdov.
Williamson County involving excessiveforce and failure to provide medical care at the
WilliamsonCountyJail. We obtaineda summaryjudgmentin favor of WilliamsonCountyfrom
United StatesDistrictJudgeSamSpark®n all claimsagainstWilliamsonCounty.

In June 2012, our firm representedSheriff Arvin West of HudspethCounty, Texasin a case
entitled Michael Shortv. Sheriff Arvin Westand HudspethCounty Thecasewastried before
United StatesDistrictJudgeBrionesin the EIPasaDivisionof the WesternDistrictof Texas.The
casewas brought by an El PasoPoliceOfficerunder 42 U.S.C81983allegingfalse arrest and
violationsof Plaintiff'sviolationsof due process. TheJuryreturned a verdictin favor of Sheriff
Westand HudspethCounty.



In March 2008, our firm representedKerr Countyin the caseof Pattersonv. Kerr Countyin an
AmericansVith DisabilitiesAct (ADA)caseconcerningthe Kerr CountyJail. Thecasewastried
before United StatesDistrict JudgeRoyalFergusorand the jury returned a verdict in favor of
KerrCounty.

APPELLATE
Publishedcasesconcerningour Firm’srepresentationincludethe following:

United StatesSupremeCourt

x Rothgery v. Gillespie County, Tex, 554 U.S. 191 (2008) concerning Sixth
AmendmentRights.

TexasSupremeCourt

x Ballantynev. ChampionBuilders,Inc., 144 S.W.3d417 (Tex.2004)concerningthe
definition of qualifiedimmunity.

X In_re Texas Dept. of Transp, 218 S.W.3d 74 (2007) regarding venue issue
concerningGillespieCounty.

Fifth CircuitCourtof Appeals

x Alphav. Hooper, 440F.3d670(5" Cir.2006)concerningJseof Excessiv&orce.
X Shieldsv. Twiss 389 F.3d142(5th Cir.2004)concerningCivilRightsDueProcess.

TexasCourtsof Appeals

X RyderLogisticsv. Fayette County, 414 S.W.3d864 (Tex.App. SanAntonio 2013)
concerningemergencyehicle.

X Seguinv. BexarAppraisalDistrict, 373 S.W.3d699 (Tex.App.— SanAntonio 2012,
pet. denied)concerningqualifiedimmunity.

Fora completelisting of our Firm’spublishedand unpublishedcasespleasecontactour office.



STEPHEN MCCONNICO
Scott, Douglass & McConnico, L.L.P.
600 Congress Avenue, Suite 1500
Austin, Texas 78701
(512) 495-6300
(512) 4740731 Fax

EDUCATION
Baylor University (J.D. with honors 1976);
Editor in Chief, Baylor Law Review, 1975-1976

PROFESSIONAL ACTIVITIES
Partner, Scott, Douglass & McConnico, L.L.P., Austin, Texas
Briefing Attorney for Justice Jack Pope,
Texas Supreme Court, 1976-1977
Board Certified in Civil Trial and Personal Injury
Sustining Life Fellow Texas and American Bar Foundations
Outstanding Young Lawyer of Austin, 1984
Austin Bar Association Distinguished Lawyer Award, 2010
Chairman, Litigation Section, State Bar of Texas, 1992-1993
President, Texas Supreme Court Historigatiety, 2004-2005
President, Baylor Law School Alumni Association, 2003-2004
Baylor Lawyer of the Year, 2011
Member:State Bar of Texas;
Fellow, International Academy of Trial Lawyers;
Fellow, International Society of Barristers;
Fellow, Ameican College of Trial Lawyers;
American Board of Trial Advocates (Advocate);
President Austin ABOTA Chapter (1993-1995);
President, TeABOTA (1997);
Texas Supreme Court Advisory Committee (1984-1993).
Listed inBest Lawyers in Americtor Legal Malpractice Law, Personal Injury Litigation,
and Commercial Litigation.
Listed inNational Law JournalVho's Who of the Legal Malpractice Bar.
Listed inTexas Monthlyl00 Texas Super Lawyers for 2003-2011.

TEACHING
Kleck lecturer, University oTexas School of Law on legal malpractice (1:9996).
Adjunct Professor, Baylor Law School Practice Court (2005).

COURTS ADMITTED TO PRACTICE
U.S. Eastern District of Texas
U.S. Northern District of Texas
U.S. Southern District of Texas
U.S. Westermistrict of Texas
U.S. Supreme Court
U.S. Court of Appeals for the Fifth Circuit
Admitted to practice for specific cases in California, Florida, North I&r,d_ouisiana and Nevada.



PARTNER

Harvard Law School
J.D., 2004
cum laude

Georgetown University

B.S, School of Foreign Service,

1998,magna cum laude

L Institut D"Etudes
Politiques De Paris
1996-1997
honors diploma

Law Clerk to the
Hon. Marvin J. Garbis
U.S. District Court,
District of Maryland
2004-2005

Admitted to Practice
Texas, 2004

ANNA ROTMAN
arotman@yettercoleman.com 713.632.8064

Anna represents both plaintiffs and defendantsatesand federal
court throughout Texas, priding herself on cargflifitening to her
clients’ objectives — be they achieving a quickotason or
pushing through trial and appeal — and aligningdase strategy
accordingly. Anna has counseled clients on theiriest issues
arising in North America, Latin America, Europedaisia. She has
accumulated significant experience in the areaatd grivacy
litigation and in representing both large and sroathpanies in the
oil and gas and technology industries. Her trigdezience and
fluency in Spanish and French uniquely positiondsecounsel for
international companies of all sizes seeking repriadion in Texas.

Recognized as a “Texas Super Lawyer” and “Texam@RiStar” by
Thomson Reuterand as one of Houston’s Top Lawyerstby
Magazine Anna earned her Bachelor of Science in Foreigni&s
magna cum lauddrom Georgetown University and an honors
diploma from I'Institut des Etudes Politiques inriBaShe worked
for several years in the technology industry betaming her JD,
cum laudefrom Harvard Law School, where she was artictioe
of theHarvard Journal of International LawAnna clerked for the
Honorable Marvin J. Garbis on the Federal Distdotrt for the
District of Maryland before joining Yetter Colemé&she serves as
the firm’s Hiring Partner.

Professional Honors and Affiliations

“Texas Super Lawyer” in Business Litigatiothomson Reuters
2013

Texas Rising Staffexas Monthly Magazin2010, 2012-2013
Houston Top Lawyerd{ Magazine 2013

2011 Kristi Couvillon Pro Bono Award, Texas CivilgRts
Project

Southern District of Texas Federal Bar AssociatBaoard
Secretary

Harvard Law School Association of Houston, Co-Chair
Association of Women Lawyers Foundation Trustee
Texas Civil Rights Project Board of Councilors

Texas Bar Foundation Fellow

Hermann Park Conservancy Advisory Board



DAVID S. COALE
2100 Ross Avenue, Suite 2700
Dallas, Texas 75201
(214) 292-3601
dcoale@lynnllp.com

EMPLOYMENT: Partner, Lynn Tillotson Pinker & Cox, 2011-present
Partner, K&L Gates, 2008-11

Associate and Partner, Caigiton Coleman Sloman &
Blumenthal, LLP, 1994-2008
Chair of the Business Litigation practice group

Law Clerk, Hon. Patrick Higginbotina U.S. Court of Appeals
for the Fifth Circuit, 1993-94.

EDUCATION: University of Texas, J.D. with honors, 1993
Order of the Coif
Chief Articles EditorTexas Law Review

Harvard College, A.B. cum laude, 1990
National debate chamon on #5-ranked team of the decade

REPRESENTATIVE Representing owner of collapsed restaurant building, resolved multiparty
RECENT CASES: construction defect in 2013 for over $2 million.

Representing lender, obtained and wéiitraance of $8 millon judgment in real
estate dispute.
Parker v. Textron Fin. Corp No. 04-12-00564-CV (Tex. App.—San
Antonio March 13, 2013, no pet.) (mem. op.)

Negotiated resolution of over $2 million @aims in 2012-13 against a vocational
school during its foreclase and reorganization.

Obtained CAFA review and reversal afremand order of a “bet the business”

class action to Louisiana state court.
Opelousas General Hospital v. FairPay Solutions Inc. gtéd5 F.3d 358
(5th Cir. 2011).

RECOGNITION: Best Lawyers in Ameri¢#8usiness Litigation and Appellate Law

Named to every list of Texé&uper Lawyers

Named to several lists of the city’s best lawyerb iMagazine

Member, American Law Institute

Past Chair, State Bar dkxas Appellate Section

Editor of 600camp.com, a blog on busaditigation in the Fifth Circuit



LEVINGER

JEFFREY S. LEVINGER
Board Certffied Civil Appellate Law
Texas Board of Legal Specialization

CURRICULUM VITAE OF JEFFREY S. LEVINGER

EDUCATION
Dartmouth College (B.A., 1979) Magna cum laude; Phi Beta Kappa
University of Virginia (J.D., 1982) Editorial Board, Virginia Law Review (1980-1982);
Order of the Coif

JUDICIAL CLERKSHIP
Law Clerk to the Honorable Patrick E. Higginbotham, United States
Court of Appeals for the Fifth Circuit (1982-1983)

PROFESSIONAL EXPERIENCE
Owner, Levinger PC (201 1—present)
Partner, Hankinson Levinger LLP (2008-2011)
Partner, Carrington, Coleman, Sloman & Blumenthal, L.L.P. (1990-2008)
Associate, Carrington, Coleman, Sloman & Blumenthal, L.L.P. (1983-1989)

BOARD CERTIFICATION
Board Certified in Civil Appellate Law by the Texas Board of Legal Specialization
(1989-present)
Nationally Certified in Appellate Law by the American Institute of Appellate Practice (2013)

PROFESSIONAL ACTIVITIES AND RECOGNITION

Member, American Law Institute (2000-present)

Master, Wm. “Mac™ Taylor American Inn of Court (1997-present)

Fellow, Litigation Counsel of America (2010-present)

Fellow, Texas Bar Foundation (1998-present) and Dallas Bar Foundation (2001-present)

Chairman, State Bar of Texas Committee on Pattern Jury Charges: Malpractice, Premises &
Products (2009-present)

Chair-Elect, State Bar of Texas Appellate Section (2012-present)

Former Council member, State Bar of Texas Appellate Section (2005-2008)

Former Chairman, Civil Appellate Law Advisory Commission for the Texas Board of Legal
Specialization (2005)

Former Chairman, Dallas Bar Association Appellate Law Section (2007)

Named in Best Lawyers in America in appellate law and commercial litigation (2008-present)

Named multiple times by D Magazine as one of the “Best Lawyers in Dallas™ in appellate law
(2001, 2003, 2005, 2007, 2008, 2009, 2011, 2012, 2013 — not awarded in gap years)

Named by Texas Monthly as one of Texas’s top 100 attorneys (2007, 2009, 2011, 2012, 2013)

Named by Chambers USA as one of Texas’s top appellate attorneys (2010-2012)

Named by Benchmark Appellate Litigation as a “Fifth Circuit Litigation Star” (2012, 2013)

LEVINGER P | 1445 ROSS AVENUE | SUITE 2500 | DALLAS, TEXAS 75202 | P 214.855.6817 | F 214.855.6808 | E jlevinger@levingerpc.com




Curriculum Vitae of Jeffrey S. Levinger
Page 2

SELECTED PUBLICATIONS AND PRESENTATIONS

The Charge and Appellate Issues (co-author and presenter with John Gsanger), presented at the
Fifth Annual State Bar of Texas course on Damages in Civil Litigation (March 2013)

Creative Use of Special Exceptions/Summary Judgments (co-author and presenter with Judge Ken
Molberg), presented at the 35th Annual State Bar of Texas Advanced Civil Trial Course (July,
August, October 2012)

The Court’s Charge and the Implications of Casteel (co-author and presenter), presented at
the 4th Annual State Bar of Texas course on Damages in Civil Litigation (February 2012)

Texas Supreme Court Update, presented at the 2010 Annual Judicial Education Conference
(September 2010)

Changes in Pattern Jury Charges, presented at the 24th Annual State Bar of Texas Advanced
Civil Appellate Practice Course (September 2010)

The Court’s Charge and the Implications of Casteel, presented at the State Bar of Texas
course on Evaluating, Negotiating, Proving and Collecting Damages and Attorneys’
Fees (February 2009)

Pro Bono Initiatives, presented at the 22nd Annual State Bar of Texas Advanced Civil
Appellate Practice Court (September 2008)

War Stories: A View From the Litigation Trenches, panel discussion, presented at the 17th
Annual Dallas Bar Association Bench Bar Conference (September 2008)

Effective Courtroom Written and Oral Communications, panel discussion, presented at the
17th Annual Dallas Bar Association Bench Bar Conference (September 2008)

How to Not Screw Up Your Case for Appeal, presented at the State Bar of Texas Advanced
Personal Injury Law Course (July, August 2008)

Perfecting the Appeal and Securing the Record, presented at the 21st Annual Advanced
Civil Appellate Practice Course (September 2007)

Creative Interpretations of State Farm v. Campbell, presented at the 15th Annual
Conference on State and Federal Appeals (June 2005)

Pondering Punitives: Issues Arising at Trial and on Appeal, presented at the 18th Annual
State Bar of Texas Advanced Civil Appellate Practice Course (September 2004)

Jury Charge Under HB4 (co-author), presented at the State Bar of Texas Advanced Civil
Trial Course (August 2004)

PJC Volume 3 (co-author and co-presenter), presented at the State Bar of Texas Advanced
Personal Injury Law Course (July, August 2004)

What in the World Does the Charge Look Like After House Bill 47, presented at the State
Bar of Texas course on Real Damages after HB 4 (January, February 2004)

Selected Topics in Appealing Actual and Punitive Damages, presented at the 17th Annual
State Bar of Texas Advanced Civil Appellate Practice Court (September 2003)

Pondering Punitives: Issues Arising at Trial and on Appeal, presented at the State Bar of
Texas Advanced Personal Injury Law Course (June, July, August 2003)

FRAP Amendments and TRAPs in the FRAPs, presented at the 13th Annual Conference on
State and Federal Appeals (June 2003)

Business Litigation panel discussion, presented at the 16th Annual State Bar of Texas
Advanced Civil Appellate Practice Course (September 2002)

Co-Author, Fifth Circuit Trial Practice Guide (1998)




BARBARA M. G. LYNN
United States District Judge
United States District Court
Northern District of Texas

Barbara M. G. Lynn took the oath of office as a ¥diGtates District Judge for
the Northern District of Texas on February 14, 2000.

A summa cum laude graduate of the University of Miay Judge Lynn
graduated first in her class at Southern Methddrsversity School of Law in 1976.
Upon her graduation from law school, she joinedDadas law firm of Carrington,
Coleman, Sloman & Blumenthal, LLP, and remainedehetil she took the bench.
She was named a partner in the firm in 1983 anekesleon the firm’s executive
committee from 1983 to 1999.

Judge Lynn served as the 1998-99 Chair of the AsarrBar Association’s
60,000 member Section of Litigation, and receivétiSLaw School’s Distinguished
Alumni Award for private practice in 1999. She whs first recipient of the Louise
Raggio award given by the Dallas Women Lawyers Asdmei for her contributions
to the profession. She was listed in Best Lawyers in Amerida Business
Litigation from 1994-99 and was designated byNational Law Journaln 1998 as
one of the 50 most influential women attorneys @ ¢buntry. In 2004, Judge Lynn
was recognized as Judge of the Year by the Dallapteh of the American Board of
Trial Advocates. In 2006, she was recognized byttoenen and the Law Section of
the State Bar of Texas as the Sarah T. Hughes Wdaaayger of Achievement.

Judge Lynn is the Past Chair of the Committee orAtministration of the
Bankruptcy System of the Judicial Conference of théedl States, Past Chair of the
Federal Trial Judges Conference of the ABA Judibiaision and Past Chair of the
ABA Judicial Division. She is Past President of balas Chapter of the International
Womens Forum. Judge Lynn has been the Chair dRésearch Fellows of the
Southwestern Legal Foundation, which is now thet@efor American and
International Law, a member of the ABA Standing Quititee on Federal Judicial
Improvements, and President of the Patrick E. Higgtham Inn of Court. Sheis a
member of the Executive Board and has been an Atjarofessor at SMU’s Dedman
School of Law, is a Fellow and former Committee Clodthe American College of
Trial Lawyers, and is a member of the American Lastitute. In 2010, she was
recognized by the International Womens Forum with\Women Who Make A
Difference Award. In 2011, a new American Inn afutt chapter in Dallas, dedicated
to intellectual property, was chartered and wasgieded by its founding members as
The Honorable Barbara M.G. Lynn American Inn of Gouludge Lynn was the
recipient of the 2012 Dallas Bar Foundation Felldwgard and the 2012 Athena
Award from the Dallas Regional Chamber. She iseanfmer of the Committee to



Select the Recipient of the Morton Brody Disting@dhudicial Service Award at
Colby College.

Judge Lynn is married to Michael P. Lynn, a Dall#s tawyer. They have two
daughters and one granddaughter.



Beck|Redden

Education
J.D., Harvard Law School

B.A Unhersity of North
Carolina

BEST LAWYERS IN AMERICA
“LAWYER OF THE YEAR"
HOUSTON, 2014
BET-THE-COMPANY LITIGATION

AV® PREEMINENT RATED
MARTINDALE HUBBELL

TOP RANKED INDIVIDUAL
CHAMBERS USA, 2014

MURRAY FOGLER

PARTNER

Houston Office

1221 McKinney Strest
Suite 4500

Houston, Texas 77010

Direct: 713.951.6235
Fax 713.951.3720

For over thirty years, Murray Fogler has handled high stakes commercial litigation.
Murray represents clienis in all types of commaercial litigation and arbitration, including
breach of contract, oil and gas, legal malpractice, antitrust, construction, probate, and
insurance disputes. Afrial lawyer, Murray has been trying cases to verdict throughout
his career.

Murray joined Fulbright & Jaworski in 1978, where he practiced until 1982. Murray then
formed McDade Fogler, LLP, where he practiced for over 15 years. Murray has been a
pariner at Beck Redden since joining the firm in 2007.

Professional Activities and Memberships
Fellow, Intemational Academy of Trial Lawyers
Fellow, American College of Trial Lawyers

Fellow, International Society of Barristers

Adwocate, American Board of Trial Adwocates

Life Fellow, Texas Bar Foundation

Life Fellow, Houston Bar Foundation

Life Fellow, American Bar Foundation
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Lonny Hoffman

Associate Dean and Law Foundation Professor

LHoffman@central.uh.edu

University of Houston Law Center
4800 Calhoun

Houston, Texas 77204

Phone: (713) 743-5206

Fax: (713) 743-2238

JD 1992, Texas

BA 1989, Columbia

Professor Hoffman is the Associate Dean and Law Foundation Professor at the University of
Houston Law Center. An expert on procedural law in federal and state courts, he is a highly prolific
scholar whose work has appeared in the leading law reviews in the country and been highly
influential with commentators, lawyers and courts, including the United States Supreme Court.

In the classroom he is an acclaimed and dedicated teacher. One of several teaching awards he
has won put it this way: "Professor Lonny Hoffman embodies all the qualities of a great educator.
Not only does he have an astounding command of his subject area; he takes pride and pleasure in
sharing that knowledge with his students. Professor Hoffman's energetic approach and ‘real world’
attitude to teaching bring a freshness to the classroom which inspires his students to give one
hundred percent of their efforts to live up to his high standards."

In addition to his scholarly work, Lonny is actively involved in professional practice. He has testified
before Congress on several occasions, spoken by invitation to federal rulemakers and lectured
around the world on civil litigation subjects. In 2009, he was elected as a member to the American
Law Institute. For 2012-2013, he is Chair of the Civil Procedure Section of the American
Association of Law Schools. At the request of the Fifth Circuit, Lonny is currently engaged as
Reporter for a project to revise the circuit's civil Pattern Jury Instructions. At the state level, Lonny
has served on numerous professional committees and organizations, including his continued
service on the Supreme Court of Texas Rules Advisory Committee. For more than a decade, he
has been Editor-in-Chief of THE ADVOCATE, a quarterly journal published by the Litigation
Section of the State Bar of Texas.



Gray H. Miller, United States District Judge

Career Law Clerk

Anna Archer

Anna Archer@txs.uscourts.qov

Education:
University of Houston, B.S., Psychology
University of Houston Law Center, 1.D.

Term Law Clerk

David Schwan

David Schwan®@txs.uscourts.gov

Education:
University of Dallas, B.A., History
University of Houston Law Center, 1.D.

Case Manager

Term Law Clerk

Rhonda Moore-Konieczny
¢ Case Manager

(713) 250-5129 (voice)
(713) 250-5894 (fax)

cm4l141@ixs.uscourts.gov

515 Rusk Avenue, Room 9010C
Houston, Texas 77002-2605

Heather Winter
Heath r@txs.uscourts.qov

Education:
University of Texas, B.S., Government
University of Houston Law Center, 1.D.

et e

Selected Decisions

Procedures

;: Appearances

Contact with Court Personnel
Continuances .
: Courtesy Copies of Documents
¢ Courtroom Procedures
Depositions
Discovery and
Emergencies
Eguipment
Exhibits
Forms

Initial Pretrial Conferences and Docket Control
Orders

Memeranda of Faw

Motion Practice

Required Triai Materials

Settlements and Orders of Dismissal

; Trial Settings
: Voir Dire

heduling Disputes

Carico Invs,, Inc. v. Tex. Alc, Bev. Comm'n
Ass'n of Alc. Bev. Permit Holders v. City of
Houston i

Serv, Emp'ees Int'l Union v. City of Houston
United States ex ref Longhi v. Lithium Power Tech. :

United States v. Yanez
Aldridge v, Thaler
Fisher v. Halliburton




q;;dge Gray H. Miller

Biography '

Judge Gray H. Miller
was appointed as a
United States District Judge
by President George W. Bush
on April 25, 2006.

. ¢ Education

: Judge Miller attended the United States Merchant Marine Academy from 1967 to 1969. He

- received a B.A. in 1974 and a J.D. in 1978 from the University of Houston, where he was a member
. of the Order of the Barons. He was admitted in 1978 to practice law in Texas. He is a member of the
i bar of the United States Supreme Court.

: Work Experience

2006-present United States District Judge, Southern District of Texas

1998-2006 Senior Partner, Fulbright & Jaworski L.L.P.
1986-1998 Partner, Fulbright & Jaworski L.L.P.
1978-1986 Associate, Fulbright & Jaworski L.L.P.
! ' 1969-1978 Police Officer, Houston Pclice Department

Professional Activities and Memberships

Judge Miller is a member of the Houston Bar Association, the State Bar of Texas, the Maritime
Law Association of the United States, the Houston Maritime Arbitrators Association, and the Mariners’ :
© Club of Houston (Skipper 1994-1995). He has also served as a vice chair of the Admiralty and
. Maritime Law Committee of the Tort and Insurance Practice Section of the ABA, He is a life fellow of
: the Houston Bar Foundation and a fellow of the Texas Bar Foundation. He is a member of the
Houston Marine Insurance Seminar Executive Committee and has served on the planning
committees for seminars on Admiralty and Maritime Law sponsored by the State Bar of Texas, the
University of Texas and South Texas College of Law. He is a frequent speaker at these seminars.
Judge Milter is listed in the 2001-2006 editions of “The Best Lawyers in America” as one of the top
admiralty lawyers in the country. He is also listed in the 2003 edition of "Euro Money's Guide to the
. World's Leading Maritime Lawyers” and was chosen as a "Texas Super Lawyer.”




Judge Milter is Vice President and Counselor to the Executive Committee of the Garland R.
Walker American Inn of Court. Heis also a judicial liaison to the Federal Bar Association, Southern
. District of Texas Chapter and an honorary member of the Phi Delta Phi International Legal Honor
. Society.

Civic
Member of Advisory Board, Cavalla Historical Foundation
Life Member, 100 Club of Houston
Life Fellow, Houston Bar Foundation
Fellow, Texas Bar Foundation
Associate Member, U.S. Merchant Marine Academy Alumni and Foundation
Board of Texas Department of Mental Health & Mental Retardation (2002-04)

Board of Trustees, Harris County Mental Health/Mental Retardation Authority (1991-99),
Chairperson (1997-99)
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RICHARD WARREN MITHOFF

has been described by the National Law Journal
(September 19, 1988) as “one of the nation’s highest
profile litigators,” and the Texas Lawyer (September 26,
1988), noting his “impressive trial record,” has
described his approach to the law as “magic.”

He has consistently been named among the top trial lawyers in the
country:

. Top 10 Texas “Super Lawyers”, Texas Monthly (2003-2007, 2009)
. Top Five “Go To” Personal Injury Lawyers, Texas Lawyer (2002)
. Top 10 Trial Lawyers in the Southwest, National Law Journal (1999)

Top 10 Trial Lawyers in the United States, Forbes (1989 and 1995)
2006 Outstanding Trial Lawyer of the Year — Texas Bar Association
Best Civil Lawyer in Houston, Houston Press (1998 and 2004)

Best Lawyers in the U.S., (1989-2010)

American College of Trial Lawyers

International Academy of Trial Lawyers

International Society of Barristers

American Board of Trial Advocates

In naming Mr. Mithoff the “Best Civil Lawyer” in Houston in 1998 and
again in 2004, the Houston Press described his courtroom style as “dazzling
his opposition with pretrial maneuvers and connecting emotionally with any
juror he needs,” while noting that he has “earned a reputation for honesty and
forthrightness with clients, judges, and the media.”

Practicing in the area of general civil litigation, the Mithoff Law Firm has
focused on personal injury and commercial litigation, including products
liability, aviation, admiralty and medical malpractice cases. Mr. Mithoff and
the firm have tried and settled a number of multimillion dollar personal injury
and commercial cases, and have successfully defended a number of clients
in commercial cases involving claims of several hundred million dollars in the
areas of breach of contract, antitrust, trade secrets, and patent infringement.



His diverse list of clients has included San Diego Padres owner John
Moores, the family of former Houston Oilers owner Bud Adams, the family of
police-shooting victim Pedro Oregon, the Democratic Party, J. P. Morgan
Chase in the Enron litigation, Momentum Operating Co. in the Texas
Panhandle oil and gas dispute, the families of five men killed in the 2005 BP
Texas City explosion and the families of six elderly people burned to death in
the 2005 Hurricane Rita evacuation bus fire.

Background

A native of Lufkin and reared in El Paso, Mr. Mithoff attended the
University of Texas at Austin, majoring in business administration. After
graduating in 1968, he enrolled in the UT Law School, graduating in 1971. He
was Project Editor of the Texas Law Review in his final year at UT. Following
graduation, he clerked for U.S. District Judge Willilam Wayne Justice. In
1974, he went into practice with legendary trial attorney Joe Jamail with the
firm that later became Jamail, Kolius & Mithoff. In 2006 he established the
Mithoff Law Firm.

Mr. Mithoff has endowed a series of scholarships at his alma mater, the
University of Texas at Austin, including a Presidential Scholarship in law for
educationally, socially and culturally disadvantaged students at the UT Law
School, a Presidential Scholarship for disabled students at UT Business
School and an endowed professorship in neonatal/perinatal medicine at the
UT School of Medicine. The UT Medical School endowment funded
community outreach perinatal centers, as well as the Life Flight program to
bring injured babies quickly from outlying community hospitals to major
medical centers.

Active in State Bar committees and Continuing Legal Education, Mr.
Mithoff has served on the Supreme Court of Texas Committee on Judicial
Appointments, on the State Bar of Texas Committee on Pattern Jury
Charges, and as Special Assistant Disciplinary Counsel to the Texas
Commission for Lawyer Discipline. He has also been a guest speaker at
many seminars on a variety of topics throughout the country. He has served
as president of the Houston Chapter of the American Board of Trial
Advocates and president of the Houston Trial Lawyers.

In 1997, Mr. Mithoff was awarded the Jurisprudence Award by the Anti-
Defamation League in recognition of his “immense talents, persuasive ability,
and energy to fight for the principles enshrined in the Constitution and the
League’s mission--justice and fair treatment for all.”

Richard and Ginni Mithoff were awarded the first Ben Taub
Humanitarian Award by Harris County Hospital District Foundation in 2000 in
recognition of their philanthropic endeavors as exemplified by the “generosity,
interest and advocacy for health care” of the late Ben Taub. The hospital
district named its world-class trauma center the Ginni and Richard Mithoff
Trauma Center at the Ben Taub Hospital in 2007.



Mr. and Mrs. Mithoff were selected as Honorees at the Children at Risk
Accolades Luncheon in 2002 for their “continuous commitment and service to
the children of Houston” and were honored by County Judge Robert Eckels
and the Harris County Commissioners Court with a Proclamation that
Wednesday, October 2, 2003, be Ginni and Richard Mithoff and Children at
Risk Day, in recognition of their efforts, “making a positive difference in the
lives of the children of our community.” The couple was honored in 2003 with
the Samaritan Spirit Award in recognition of their “significant contributions to
human health and growth” and in 2007 by Family Services of Greater
Houston as the 2007 Family of the Year.

In 2008, Mr. Mithoff was awarded the 2008 J. Chrys Dougherty Good Apple
Award by Texas Appleseed in honor of “his commitment to justice, his work to
enforce the highest standards for the legal profession, and his generosity in
giving back to the community.”

Mr. Mithoff enjoys skiing and mountain climbing. His summits have
included Mt. Kilimanjaro in Africa and the Grand Teton in Wyoming, as well
as numerous climbs in Patagonia in South America as well as the Pyrenees
in Spain, the Mont Blanc range in France, the Drakensberg range in South
Africa, and numerous rock climbs in Wyoming and Colorado. He and his
wife, Ginni, have two children, Michael and Caroline, and five grandchildren:
Mia, daughter of Michael and his wife, Melissa and their twin sons, Max and
Matthew, and Isabella and Alejando, daughter and son of Caroline Mithoff
and her husband Scott Perez.



Hon. Lee Hyman Rosenthal

Born 1952 in Richmond, IN

Federal Judicial Service:

Judge, U.S. District Court, Southern District of Texas

Nominated by George H.W. Bush on March 20, 1992, to a new seat authorized by 104
Stat. 5089. Confirmed by the Senate on May 12, 1992, and received commission on
May 13, 1992.

Education:

University of Chicago, B.A., 1974
University of Chicago Law School, J.D., 1977

Professional Career:

Law clerk, Hon. John R. Brown, U.S. Court of Appeals for the Fifth Circuit, 1977-1978
Private practice, Houston, Texas, 1978-1992
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. INTRODUCTION

In April 2014, the Judicial Conference Advisory
Committee on Civil Rules recommended proposed
revisions to Rules 1, 4, 16, 26, 30, 31, 33, 34, 3n
of the Federal Rules of Civil Procedure. The
Committee on Rules of Practice and Procedure then
approved these recommendations in May 2014. The
proposed amendments will now become effective if
they are approved by the Judicial Conference aed th
Supreme Court, and if Congress does not act ta,defe
modify, or reject them. Provided these conditians
met, the amendments will become effective on
December 1, 2015. It is important to note that¢he
proposed rules have not been adopted at the time of
this writing (June 2014) and are accordingly sutiec
modification.

Since their publication in August 2013, the
proposed amendments have been the subject of
considerable public debate. The proposals were
examined at three capacity-filled public hearings i
November (Washington, D.C.), January (Phoenix),
and February (Dallas), where a total of more thab 1
witnesses provided testimony. During a six-month
public comment period concluding in February 2014,
over 2300 comments were submitted to the Advisory
Committee. Of particular controversy during the
public comment period were proposed amendments
placing numerical limits on some forms of discovery
and new standards for discovery sanctions. Afier t
public comment period, the Advisory Committee
withdrew the proposed discovery limitations and
substantially revised the proposed discovery sansti
rule. Otherwise, the Advisory Committee
recommended adoption of the remaining proposals,
with only minor changes.

. PROPOSEDRULE CHANGES

Below are summaries of the proposed rule
changes currently under consideration. The summary
is followed by two sets of public comments that ever
submitted as part of the public debate. They are
included to illustrate the arguments being made in
favor and against the proposed rule changes. The
first, submitted by a group of law professors inlihg
Professor Lonny Hoffman of the University of
Houston Law Center, argues against the proposed rul
changes. The second, submitted by Brad Berenson,
Vice President and Sr. Counsel for Litigation and
Legal Policy on behalf of the General Electric
Company, argues in favor of the proposed rule
changes.

A. Rule 1 (Scope and Purpose).
Under the proposed amendments, new language
would be added to Rule 1 providing that the rules

1

should be “employed by the court and the parties” t
secure the just, speedy, and inexpensive deteriminat
of every action and proceeding. The accompanying
Committee Note explains that the purpose of the
amendment is to emphasize that the parties shaine wi
the court the responsibility to *“construe and
administer these rules to secure the just, spesuy,
inexpensive determination of every action.”

B. Rule 4 (Summons).

The proposed amendment would reduce the time
for the service of a complaint and summons after th
filing of the complaint from 120 days to 60 days.

C. Rule 16(b) (Scheduling Orders).

Under the proposed amendments, the issuance of
scheduling orders would be modified in several
respects.

To begin with, the provision of Rule
16(b)(1)(B) allowing for consulting at a scheduling
conference by “telephone, mail, or other means”
would be eliminated. According to the Committee
Note, a scheduling conference is more effective if
conducted through “simultaneous communication,”
which may include “in person, by telephone, or by
more sophisticated electronic means.”

Second, the timing of the scheduling
conference, which is governed by Rule 16(b)(2),
would be conducted within the earlier of 90 dayeraf
any defendant has been served with the complaint or
60 days after any defendant has appeared. Curentl
a scheduling conference is held within the longer
timeframe of 120 days of service of the complaint o
90 days after the appearance of a defendant. Under
the proposed amendment, a scheduling conference
may be delayed for good cause.

Finally, proposed amendments to Rule
16(b)(3)(B) would modify the “permitted contentsf’ o
a scheduling order in the following three respedts:
allow the order to address the “preservation” of
electronically stored information, in addition to
existing provisions for “disclosure” and “discovéry
(2) specify that agreements reached under Federal
Rules of Evidence 502 related to privileges are
among those agreements that the scheduling order
may include; and (3) add new sub-part (b)(3)(v)
whereby the court may direct that a movant is neaqui
to request a conference with the court beforediln
discovery motion.
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D. Rule 26 (General
Discovery).

The proposed amendments to Rule 26 embody a

number of changes to the conduct of both discovery

and case management.

Provisions Governing

Perhaps most noteworthy are those changes
intended to limit the scope of discovery by, among
other means, emphasizing the requirement that
discovery must be “proportional” to the case. Matt
end, Rule 26(b)(1) would be amended to require that
discovery must be “proportional to the needs of the
case, considering the importance of the issuetake s
in the action, the amount in controversy, the patti
resources, the importance of the discovery in
resolving the issues, and whether the burden or
expense of the proposed discovery outweighs ietylik
benefit.” This language is taken from existing &ul
26(b)(2)(C)(iii) which imposes on the court the ydut
to limit discovery where the burden or expense of
proposed discovery outweighs “its likely benefitds
amended, Rule 26(b)(2)(C)(iii) would cross-refemnc
the “proportionality” standard set forth in Rule
26(b)(1). The intent behind transferring this laage,
according to the Committee Note, is to “restore the
proportionately factors to their original place in
defining the scope of discovery.”

Under the proposed amendments, the scope of
permissible discovery would further be limited by
deleting a sentence from Rule 26(b)(1) which
authorizes the court to order discovery, where good
cause is shown, of any matter “relevant to theestibj
matter involved in the action.” Instead, according
the Committee Note, the scope of discovery shoald b
governed by the requirement found elsewhere in
current Rule 26(b)(1) that discovery must be “ralav
to any party’s claim or defense.”

Proposed amendments to Rule 26(b)(1) would
also eliminate the “reasonably calculated” standard
the current version of the rule which provides that
“relevant information need not be admissible at the
trial if the discovery appears reasonably calcudlate
lead to the discovery of admissible evidence.”it$n
place, the revised rule would provide: “Informatio
within this scope of discovery need not be admissib
in evidence to be discoverable.” This proposed
change also may have the effect of limiting thepsco
of permissible discovery. The Committee Note state
that the phrase “reasonably calculated” has beed us
“incorrectly” to define the scope of discovery.
Nevertheless under the new proposed language,
discovery of inadmissible evidence remains avaglabl
“so long as it is otherwise within the scope of
discovery.”

Other proposed amendments to Rule 26
would allow earlier service of requests for produrct
and modify certain provisions of discovery plansl an
protective orders.

New section 26(d)(2) would permit “early
Rule 34 requests.” Under the proposed new rule, a
party may serve a Rule 34 request after the expirat
of 21 days from the time the summons and complaint
are served on a party even though the parties matve
yet had a required Rule 26(f) conference. The
receiving party must respond within 30 days,
measured from the time of the first conference désn
current practice, parties may not serve discovati u
after the conference is conducted, subject to icerta
limited circumstances.

Amendments to Rule 26(f)(3) would require
the parties’ discovery plans to state views and
proposals on two additional matters. Under sub-par
(C), the parties would be required to address gssue
about the preservation of electronically store
information, in addition to currently-required igsu
related to disclosure and discovery. Pursuanufm s
part (D), the parties would be required to statawgi
and proposals on whether any agreement related to
privileges should be included in an order under
Federal Rule of Evidence 502.

Finally, a proposed amendment to Rule
26(c)(1)(B) would expressly allow the inclusion in
protective orders of a term allocating discovery
expenses among the parties.

E. Rules 30 (Oral Depositions).

Pursuant to proposed amendments to Rule
30(a)(2) and Rule 30(d)(1), where a party must seek
leave to take a deposition or seeks leave for addit
time to conduct a deposition, the court must gthat
requested relief to the extent consistent with the
proportionality requirement in  Rule 26(b)(1).
Initially, there were proposed amendments that doul
have reduced the presumptive limits on the number o
depositions from ten to five for both oral and tenit
depositions. These changes were eliminated, however
from the package of proposed amendments forwarded
to the Standing Committee and were not transmitted
to the Judicial Conference. The proposed amendment
reducing the presumptive limit on an oral examirati
from one day of seven hours to six hours also kas b
eliminated.

F. Rule 33 (Interrogatories).
Pursuant to a proposed amendment to Rule
33(a)(1), where a party seeks to serve additional
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interrogatories, the court may grant the requested
relief to the extent consistent with the propordélity
requirement in Rule 26(b)(1). Initially, there wer
proposed amendment that would have reduced the
presumptive limit on interrogatories from 25 to 15.
These changes were eliminated, however, from the
package of proposed amendments forwarded to the
Standing Committee and were not transmitted to the
Judicial Conference.

G. Rule 34 (Requests for Production).

Under the proposed amendments, new language
would be added to Rule 34 altering existing prastic
for requests for production in several respects.

First, where pursuant to the new Rule 26(d)(2)
requests are served on a party 21 days after thiese
of the complaint and summons, the party to whom the
requests is directed must respond within 30 datgs af
the parties’ first Rule 26(f) conference.

Second, new language would be added to
Rule 34(b)(2)(B) requiring a responding party tatet
“with specificity the grounds for objecting to the
request,” thus adopting the language of Rule 38}b)(
which requires specificity in interrogatory objexrts.

Third, Rule 34(b)(2)(B) would further be
amended to reflect the common practice of producing
copies of documents or electronically stored
information rather than inspecting documents. esnd
the proposal, a responding party must state thaieso
will be produced and then must complete the
production either by a reasonable time identifiad i
the response or by the date for inspection cordaime
the request.

Finally, Rule 34(b)(2)(C) would be amended
to provide that an objection “must state whethey an
responsive documents are being withheld on thesbasi
of that objection.” According to the Committee Ept
this amendment is intended to end the confusion
caused when a responding party states multiple
objections and still produces information, leavihg
requesting party uncertain whether responsive
information has been withheld on the basis of the
objections.

H. Rule 37(a) (Motion to Compel).

Under a proposed amendment to Rule
37(a)(3)(B)(iv), a party seeking discovery may move
for an order compelling production where a “party
fails to produce documents.” The Committee Note
states that this amendment reflects “the common
practice of producing copies of documents or
electronically stored information rather than siynpl
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permitting inspection.”

I.  Rule 37(e) (Discovery Sanctions).

Under the proposed amendments, Rule 37(e),
which addresses the failure to provide electrotyjcal
stored information (ESI), would be superseded by a
new version of the rule.

Current Rule 37(e) provides: “Absent
exception circumstances, a court may not impose
sanctions under these rules on a party for faiting
provide electronically stored information lost as a
result of the routine, good faith operation of an
electronic information system.” According to the
Committee Note, “Federal circuits have established
significantly different standards for imposing
sanctions or curative measures who fail to preserve
electronically stored information.” As a result,
litigants expend “excessive effort and money” on
preserving ESI to avoid the risk of sanctions.
Proposed Rule 37(e) is intended to address this sta
of uncertainty by setting uniform standards for
discovery sanctions.

The proposed new rule is triggered where the
court finds that ESI that should have been preserve
the anticipation or the conduct of litigation issto
because a party failed to take reasonable steps to
preserve the ESI, which cannot be restored or cegdla
through additional discovery. The Committee Note
states that the duty to preserve is based on fisgrex
common law duty to preserve relevant information
when litigation is reasonably foreseeable; it does
attempt to create a new duty to preserve. Among th
factors relevant to determining the reasonablenéss
preservation efforts is the sophistication of tlagtips
and the proportionality of the preservation regsiést
the parties’ resources. The proposed rule alscudiy
as the Committee Note explains, that upon a finding
party failed to take reasonable steps to presefe E
and that the information is lost as a result, ‘filgal
focus should be on whether the lost information can
be restored or replaced through additional disgoVer

If the information cannot be restored or
replaced by additional discovery, then the coury ma
resort to the measures specified by proposed Rule
37(e)(1), but only “upon finding prejudice to aneth
party from the loss of the information.” Accorditm
the Committee Note, the rule leaves courts with
discretion to determine how best to assess prejudic
particular cases, including whether the party witb d
not lose the information bears the burden of prgvin
prejudice. Once a finding of prejudice is mades th
court may order measures “no greater than necessary
to cure the prejudice.” The Committee Note states
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that the severity of the measures must be “catbrat
in terms of their effect on the particular case.”

In the alternative, pursuant to proposed Rule
37(e)(2), if the court finds that the party “acteith
the intent to deprive another party of the inforiors
use in the litigation,” it may order, in the wordthe
Committee Note, “very severe measures” to address
or deter failures to preserve ESI. The measures
specified by sub-part (e)(2) are three-fold: (1)
presume that the lost information was unfavorable t
the party; (2) instruct the jury that it may or rhus
presume the information was unfavorable to theypart
and (3) dismiss the action or enter a default juelgim
The Committee Note states that the proposed rule is
intended to provide a uniform standard for use of
these measures and rejects those cases where the
measures have been imposed on a finding negligence
or gross negligence.
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&RPPHQWYV E\ 3URIHVVRRMPHHQY VKHNIRQHU W6 KEFSKQRL® QG 6WHLC
SURSRVHG $PHQGPHQWYV WR )HGHUDO 5XOHV RI &LYLO 3URFH
JHEUXDU\ 3DJH R

DV ZLWK SDVW 5XOH FKDQJMV Z{LQ@WW D D LOWHRS D@ HRLQMHH FRP
VPDOO VHIPHQW RW LKR.Q KWRKROWW HADLLDFEL RV K G IDEBLCDIN L R QW IR QG V
ZLOO FUHDWH XQQHMHO\HD W\QEPHWWILWERYLVMRRY FDVHY ZDVWH M
XS WKH FRVW RI FL QLGP MG WW LIFWH 20QEZEPHVIYPWHG DQG
FRXQWHUSURGXFWLYH

,Q RXU YLHZ WKRVH ZKRWRSSRHMW WHEBHMRO EKDRIVHDUH UF
GHPRQVWUDWLQJ WKDW S U EDFRODHG 1B PP QKEH MKW VRZIHUMD OROQ V \
PRUH HIILFLHQW 3HUFHSWLYHO\ -XGJHHHMHKSRVH@WKBS W KDY
WKH UXOHV RI GLVFRYHU\ IODW MREFHHQLUBIZ YLV HE& VW WHKVAK QJ L
WKH UXOHPDNHUV FRQWY @XUH W R IKGHIUX O \WEHL WNFR MEHR ANKFORY W VL
EXUGHQMWQ DVVXPLQJ WKDW DSUPNMEBQWYXHBYVEHEWREOHPVWKYDW V
WKH SURSRVHG DPHQGPHQ®X¥V WRO G HFR L WHV BRIV W V DL@\ WKIH V
DXWKRUV RI WKH )-&TV HPSLULFDO VWXG\ FRPPHQWHG

,QVWHDG RI SXUVXLQJ VBMHS LW K HUDGLWDODWHGR VFRYHU)
SHUKDSV LW ZRXOG EWMRPRXUIVXSISRRSMUBRXVHG UHIRUPV
SDUWLFXODUO\ NQRWWHN LYNYHMX VLPSPWKHUZ RXUVHOYHYV
FRQVLGHULQJ DQ HQ G OMW D FORXWD @\ R RFEERPHR WKDW FD QQ
GRZQ HPSLULFDOO\ DQG P\SKIRW H) H¥H D WGHHPYWWWRR ZKDW V)
WDNHQ

2XU FRQFHUQ LV QRW MXVW WKDW WKH SURSRVHG DPHQC
ZRUU\ LV WKDW WKH\ ZLO OD.QG WHKH A RBARMW V MWIRYHEPU WQ B DRDWV W
RSHUDWH VPRRWKO\ XQGHKW W KH ZF XWKHHEDUWAHHQECRHQ WW R VS D Z ¢
FRQIXVLRQ DQG FUHDWH GIQWFHRMWHIUY HOL VBBX ZBVWEHINQ PRUH W
LQFUHDVLQJ FRVWQ IRQE DOMIFRIGI DORQIJWKH SURSRVHG DPHQG!
XQGHUPLQH PHDQLQJIXO DFERMYNGWRHWKRUFRRHQW RQGHWRUD
UHFRJQL]JHG VXEVWDQWLYH ULJKWV

‘H EHJLQ E\ GLVFX\OW. GDWRHUHHBHE BQY FRV WHN WKHQ W X
WKH SURSRVHG DPHQGPHQWR SRVIDA GHYWHEXEGWHG WKXHVSRI YI
GHYLFHV LQ 5XOHV DSUR SRYVPIG HOQPOQODWIRIEY RI WKH

, 5HOHYDQW 'DWD 5HJDUGLQJ &RVWYV RI 'LVFRYHU\
$ ORVW &DVHV ,QYROYH OLQLPDO RU 1R 'LVFRYHU\

%HIRUH FRQVLGHULQJ HD RK RdI HWWCH. G UIERHISCRRVZD QW LIQY ALRP S R
ZLWK D GLVFXVVIIR® BRE OWK H AESHMVM. ADWY B YIHZ/HRHF K7TKBRQGI X F W |

/HH + S5RVHIRWKEX@WHYV RI SBURFHGXUH WR +RZ /DZ\HUV /LWiJDWH 9(7ZL|
8 / 5(9

(PHU\ * /HH ,,, 7TKRPDWHILQLQOMWRKRKH 3UREOHP RI &RVW L@ )HGHUDO &l
/| -
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DEOHVW RI UHVHDUFKHUV ZKDW ZH NQRRSIRUWKRQYDGIH/ ER YW k
PDMRULW\ RH EDUBVRFXV RQ RQH RI WKH PRVW UHFHQW DQG
WXUQV RXW ZDV XQGHUWDMKEHQWMHWBROMW )WEH WEMHKHX®/LRLDMNXKLYV

,Q ODWH WKLV &RPPLWWRRMN BYRWREOW B WRCAWER Q FLYL
FDVHV DQG WR UHSRKWODW YV |LERIQQ BI\D MRE HDRVQ FQYDL\W 'XNH 8
/IDZ 6FKRRO 7R GR VR WKH UNOHWRAKBBWY JKUHL Y HUBAV FHIDWHF IK
LQYROYHG DV PXFKVGEWHR YNV D W ISHRW\F\WX\GHP® WLED QWK\HL UV
FDVHV LQ ZKLFK GLVFRYHWFAD V7 K QIHVH®\UWRHME NHOS & HOLF
WKDW ZDV WHUPLQDWHG GHENHQKIDLQ H GG DKD \B | MOHVU LKV VK DW K |
OLNHO\ RYHU UHSUHVHQWH G IKR¥Z LRX PKWG BAF R @ HRL\GW O CFEDVF R ®
7KH UHVXOW LV DFN RUMHGO HI®RIBEHD XVWLYH VWXG\

7KH )-& DQDO\]HG WKRXVFDYEV RUHYOFRD/HLED FIWKDW WKH P}
OLWLJDWLRQ URGIKROK GHLIQVY DIWW R IRU GHIHQGDQWYVY DQG
ILJXUHV FDPH DV D VXUSULVH WR PDQ\ SDUWLFXODUO\ WKRV
DVVXPHG WKDW OLWLJDWLRQ FREWVRIRXYLBEBYU B D UHKQRKI
VLIQLILFDQW2DQG SHUKDBDQAXREW BDYYNUYS BHYHQW KHR)-& TV 1L
UHJDUG WR WKH RYHUDO @ G HRFVHOWDWHAV B L ENXRMDE®D (@ MAR. S0 W |
ZHUH UHSRUWHG E\ SODLQWLIKIN P B G ZDHU i RURRIFKFAR X QRV VD KH
FRVWY WKH PISRUMNH G EX GHIHIGY QW VEWIDZEH QY DORQH WK
ILQGLQJV XQGHUF XWLW&R PF RIHYSHDW/IBREED @ ROHIDGE BLWHV  WKD V
FRVWY DUH IDU D@GJRQZD\FB QKN PSFORE RR WWRMWIDPD |6 G\M UIDONED V
OLQNHG WR WKHVH ILQGLQP®RDW D HMUKISOL QU KRH PRVOW $W W
UHSRUWHG FRVWV RI GLVFRMHW\DPRERKQWGEHIGQW R WY RWQ H\ TR IV
IRU SODLQWLIIV DQG RQO\ RI WKH FDVHYV YDOXH IRU GHI
RI DOO FLYLO FOBAMAFRWKH\FIRR/RKQRIHG WR HYHQ OHVV WKDQ
SODLQWLIIV DQ®RIOHWYV WEKO®XQH IRU GHIHQGDQW YV

, W LV KDUG WR RYHUVWDINWNH WWBD URSBHUWE F@RNKRBW K D W L
VWDNHV 7KH UHD®RFRQ¥FHRQWILWK FaM DABID @V RK IKLIK LQ VRPE
DEVROXWH VHQVH *LYHQ XRU\ZR®HOFFr@QOYRW PRRBEMVUH GLVFR

FDVH ZLWK WKRVH LQFXUUHG LQ D FDVH ZRUWK PLO
GLVFRYHU\ FRVWYV WK \ H HWRL b SADRASHRDWY Y\D)OUXHHO D (BHRHLQ@W Q R
GHIHQGLQJ KHUHH &RPELWVKWHRIWRZWKIHFBIQYILWDRQIRDOH WKD)
SURSRUWLRQDOLW\ SOD\VWo K NWKDHO & DW DQID @ WFR YGHPRQ VWU
GLVSURSRUW VROQWBRWRA SVREOHP

JRU D KHOSIXO UHFHQW W XPREL WL RD OV KN LOGYHDQ O ENDHH &OROAW OKRGFD LU
'HOD\ 1DUUDWLYH LQ &LYLO -XVWLFH 5HIRUB(9,WV )DOODFLHV DQG )XQFW|

(PHU\ * /HH ,,, 7TKRPDN (-8 Q@I Q7,21$/&$6( W6 (' &9,/58/(66859(<
35(/,0,1$55(3257 72 7+9',&,%$/&21)(5(1&$'9,625<€200,77(( 2%,9,/58/(6 DYDLODEOH DW
KWWS ZZZ IMFAIRQVSIXERNXS GLVVXUY &6H DeGR\GLVWXU)Y, SGKRPDV (
:LOOJIHIIQLQJ WKH BUREOHP RI &RVW L(OHGHUDO & LSYKHOUM. DM MIHDWY £'RIQL Q L
WKH 3UREOHP @
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% 7KH OLQRULW\ Rl &DVHV L&RKWNKSUNFRYKULOO 1RW %H
E\ WKH 3URSRVHG $PHQGPHQWYV

'KLOH WKHUH LNHD B@ U VY QVWRHRCHAWY X DJW/IHRIQY FR/DWY @ UH KL
GLVFRYHU\ FRVWV BIWHRW MWK EWJFRVW GUKM DFWXDO SUREOHP
GHILQHG :LWKRXBRRXRUW KO QD MWXWBS RRIEODHEV HAQ RIDWKHW H G F
XQOLNHO\ WR VXFFHHG

$V QRWHG DERYH WKH )S&RE QW R G\QI RWKMHG DY IHW\WY OHH F D V H
LGHQWLILHG FKD UDFVWHRFIL\DMLHGE ZALKABWKD K 1B LPRIVMD W L RQL FIRF
DPRXQW RI PRQH\ @MWV I IDMWLR DQ AN MK\ IIDEWRX B OJRKRR FEM[WLH O D
PRUH H[SHRQ¥HLUP HFRQRPLF\8ROW R QWD YLHPEE RPRER B WW L : K H (
RWKHU YDULDEOHV DUH FFRQWR R B CPHR® HRW K DO 25 ROUPOWLY W K H
ELOOLQJ DOVR WHQGYV WHKHRBINH FRIVWWZIDMIK HEKGV U M WXQWN R
HPSLULFDO VWXGLHYV

&RPSOH[ KLJK VWDNHV EDWHKVKEDK BHMVFRYGQNGERVWY K|
FRVWY DUH XQMXVWLILDEO\ KGJK KOV QR RO E D QL & FAPKRIDN WK
OHDVW OLNHO\ WR EH DIISWWHG ELPLMIA R® 5 EVHR'XIRU\ GHYLF
IRFXV RQ WKH SURSRUWRIRWYBPDLUNFWROWVDUYBRFLDWHG ZLWK
QRW EH VHQVLW L M¥HS WRFHICXQIHY WRUWM 0GR B ZL\WSKDW H Y H U
VWDNHY PDNLQJ H[SHQGLWXUHV RQ WKRVH GLVSXWHV UDWL
FRPSOH[ UHTXLULQJ WLPH D/XK® WHIRU®HY R @W AP B W B LLQD [DQ BD
SDUWLHV WR DGHT PO\ HD US DL H W RFEDRES SVTHIVBCEADRM @D U H
ODUJH ODZ ILUPN KRODW DEN OY®! E\ KALKK UDWHV

$V WKH )-&TV RZQ UHVHD URRHVINKIOMIH\Q RY MK HSGHYFRY F
KDYH IDLOHG WR UHGXFH F PWGWGW #WYYF DAXXR/M B FWAKEID VG IGEBEIVGIREN
SURFHGXUDO UHIRUPV KDY I @QRKL JKHER¥WE WK LYWKUWIPRVUWRID E
KDYH D VRXUFH RWKHU WKDQ WERHREGHR\ND & 5 R & HVUW K H FRXHAD\
SURFHGXUH UXOHQYPWERQRWBRXIBLPXOH FKDQJHV

,Q VXPPDU\ WKH GDWD Q@GRWREGHYVE UWHDWSWREOHPLY L WK
FRVWY DQG WKDW WKH W WMHLGN XL AWKV MWQ ¥ WHIRWHG \FRYWRFDUH C
SURFHGXUH UXOHV 1HLWKHURERQOFFEOND/IR @ IVXOSGIR DWW MGPBH Q
ZKHQ WKRVH DPHQGPHQWY PD\ LQFUHDVH FRVWY LQ RWKHU =

. 5XOH SURSRVHG $PHOGHMQWWKEHH6FRSH RI 'LVFRYHU\

7KUHH RI WKH SURSRVH® QPH OVMGKRHHRDMV5 XRKO G GHKILQHV V
GLVFRYHU\ HOLPLQDWLQJIQWKR MORD GMNVERYHU G U\HFROUHMWD IOR
PDWWHU"™ RI WKH DFWLRQ IHVXIHGEADMLWVRADKD ZHDOFNOW W/EHG

JHH :LOOJLQJ 'HILQMXSQYBWIBURBE®HDP
,G DW
,G DW



Update of Federal Courts and Federal Rules of Civil Procedu Chapter 1

&RPPHQWYV E\ 3URIHVVRRMPHHQY VKHNIRQHU W6 KEFSKQRL® QG 6WHLC
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GLVFRYHU\ RI DGPLVVLEOH HWHHLGMIQFHS ORI EXW ¥ R EDVORG W\RH Y
GHILQLWLRQ RI PDWWHU ZUW 0@ WKKHJ i AGREBE-RVE R @ DXUARKYEHS R U W
SURIRXQG GLVWUXXGW RV IV Q GDW KHEWHHIVH. REL VK R IFGU UHQW U
WKRVH MXGJHV WKH SRZBUVFRG HUK WW ZKOW WR OHPVERQDEO|
DPHQGPHQWY XQQHFHVVDUW R B JXWHR 5ROV TRIMOX. QIEHDIMK W L O L
KDUGO\ HVYWDEOLVK WKDW MXG RV COUHH XEDDVIDQH. @) WKSIURIS H
LPSOLFLW FULWLFLVP RIPW R B JAM\J WD LHRQMRIGIBROCELWH L V V X H
DQLPDWHY WKH SURSRVHGLEXOFHOPKB QUR W DINCHQD RWWIOH RU Q
VXEVWDQFH RI 5XOH 7 K LRZKIENU B @ W/ XIE § O/ @/DXWWIHR (R B IDWK H  Q
ZK\ WKH SURSRVHG FKDQUHWRRERA WRH L SBKR SHWFHLYHG SUF

$ 5XOH E (OLPDQ@OWMRQRW MXGJHTV GLVFUHWLRQ W
UHOHYDQW WR WKH 3VXEMHFW PDWWHU" RI WKH DFWLR

7KH &RPPLWWHHYV BWRUD PIIQQVG SIMRBRYDM HV MOKHP SRZHU R
WR JUDQW2XSRQ D VKRZLQJ FLYERG HFWD\XYHOMFHIW WR WKH \
WKH DFWLRQ 7KLV SURSRVHGRXD® DD UG Y MEHINIFR ®DD 0 G P
PRUH2QRW OHVV2GLIILFXOWPRPBR H BDQDRMNWHQMD \ORWBRYHMU W
ZRXOG XQGXO\ QDUURZ WK WF® SMRRD GGEVWRRBADODIEG FRP S(
GLVSXWHV ZKLOH BDOLQXLERXQUPMVIPUQHVROYLQJ WKHP

6RPH KLVWRULFDO EDFNJURX®GPDERXW GXOHXVWR® )RU
GHFDGHV Rl WKH JHGHUD® 58DHW [RH V& ZMUG BHRIPHLGMXWHG WR \
GLVFRYHU\ WK DWVEDIV:UXONHE DD W DVWRNVKHH ~ R | $PKID BFMWQ W §
DOWHUHG WKLV IRUPXODWLR@W SWHRJ RLKHWEQD GR.Y FRRUY B H Y UG
ZLWK EURDGHU 3VXEMH PW CFIDE/OWM HRIQ QYRR P IMRGIORZXVH *LYL
GLVWULFW MXGJHV WKH SRYHIHWRJEURDEGGEQ GHVARVE U\ MR |
DQG HQFRXUDJH RIKGWFLO @G LOFROYH PDQDIJHPHQW 7KH &RPF
WKDW GHILQLQJ ZKLFK L QXEWRHIFWL R DWW HIH B X W D@RW \WARR VF O D
EH GLIILFKFRWGLQJO\ WKH &RPPIMDWWHMWRKRXLIGW DLV MPSHR $ R
FRXUW LQYROYHPHQW WRJ¥SIQUP LS/D EW RPXGHUGADNAFIRR YGHH SHQ G L
FLUFXPVWDQFHV RI WKH FBW I Q\® K&HHOHDQWYHIM B Q @& KK AOWDAR S H
UHTXHVWHG ~

, Q WKH &RPPLWWHH FRQVLGHUHG D SURSRVDO QHDUO\ LGHQWLFLEL
UHDVRQV WKDW UHVR GDWHH WRIGDV R FHKKE W RPXH NEHHFOWA W DQVOWW K H ZARHKUWDRG VL P .
OLWLIJDWLRQ RYHU LWV GLVWLQBRURRYIHNRPDG®EKRXV KR W IGHH BHRPWHW WHH Z
HYLGHQFH WKDW GLVFRYHU\ DEXVWVMXZHEMH FWX R B GWEG! RNXKERNWEXIFORXRKBD BV B H S O
RQH YHU\ JHQHUDO WHUP ZLREHDODFOVOKSHUHNYHQDND OEINQGHRAFOVLRQHG E\ W
ODQJXDJH ~ 3UHOLPLQDU\ 'UDIW RI 3URSRVHG $PHQGPHQWYV WR WKH )HG

&RPPHQWDU\ WR 5XOH &KDQJHV &RXUW 5XOHV ) HHQ 37
LQIRUPDWLRQ UHOHYDQW WR W IOH ¥ DOQ WP R QOOQ GME WIHHES! RHVE KB EVEWRIDRAD UFHD (
GHILQHG ZLWK SUHFLVLRQ ~

.G

10
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7KH &RPPLWWHH TV FOYMHVHQMWWSWRESWERBOLGHUDWORE WRD
LWV GHFLVLRQ |RXKN HHSID DHIDUNL B OR KRHU GHOY ERJIHQMDLVRIQEIIUN SR Z |}
FRXUW LV LQIEGFH@DWEOBDD R WHKH. K Q QUSEDWNRLERSIEDWRIG LV FR Y |
UHOHYDQW WR DQ\ SDUW\TV FRBLPRRBLAHNVHBO VKDV XRILFHMG QI
UHDVRQ IRU PRYLQJ DZD\ |UR M WK U GGLE/ MUKW R QWIS HE Q @&/ OV
GLVFRYHU\ DFF RQ®E@HWRI HEGHDR HWKH D PWKILR Q& RPPLWWHH W
NLQG RI XQVXSSR UWHG! DN \EHHUHY L BRFE DVMDBHE XY HRR MWEH GLVFU|
DIIRUGHG WKHP E\ WKH FXURX@GV HDSGIF W \& KD WRIQW ZRXOG EH
ODZ +RZHYHU WKH GHFLWEWQR B%6 &8\ HBEWWKBID \FRXUWYV KD
H[HUFLVHG WKHLWLGUOF DIV LRPIUSKDBED WKB\&RPPLWWHH KD
XQGHUVWDQGLQJ RHKRIZFERNG VE\L \KDWHE LR (EXW G HUVRXOMKH E
IRU WKDW DOWH U EBW QYWKRIZEDZ X RIWHRIMMHWVIOOWK RULW\ WR DO
GLVFRYHU\2XSRQ D VKRZLQJ RI ORRG) ADKN HZRUD\W RPN WX PE |
ZKHUWHFHVVLYH QAW RRKRXUKW WR RFFXU

1RW RQO\ LV WKH H[LVWLVDR MXVGHQ\FPDNIDXI M RKLMCGWD Q.

E EXW ZH EHOLHYH WKBPW LW R M &R PAPK AV B/RIW HXQ@VELEIH G LV
UXOH ZRXOG KDYH RQ OLWLURS\R\RG BREY IL\DR/WM DSCRAAHP LWVKMH H 1
3>L @1 GLVFRYHU\ RI LQIRE®DMPLMRQQUH G H YHD@WWH W RGMIQMV L ILH G
VKRZV VXSSRUW IRU QHZ FOPHOW RU WKHHOYOHDGD@HY PD\ EH
DSSURSULBDXWWH WKLVWNKH BESRVH®H R | PZAKDWVWHKHEHOEMR HG ZF

6HBRRPPLWWHH RQ 5XOHV RI 3 WKW LFGILB DIBO3/REGHEXUMHFRIRI WKH 8QL
3UHRLQDU\ 'UDIW RIHBURMHRQ G P HUPW V5 WRHW KRl PHIBGINUXSWF\ DQG &LYLO 3UF

>KHUHDIWHU *BUM ®LBURBRV'HG $SPHQGPHQWYV @

) 5" DW

21 WKH UHSRBRXEWGED WM. ZW UHWKHMZHEBR@WEXNSHHWWODGDUG QRQF
XQUHDVRQDEOH GHFLVLRQPDNLQJ 6HH HJ -RQHV Y OFODKRQ 3
ILQGLQJ JRRG FDXVH WR SHUPLW D OLPLWHG GHSRVLWLRQ UHNDUGLQJ P
GHQ\LQJ UHTXHVW L@®IODODEN BD URREOFDXOMN VKRRIGK V% DQF 1R &LY

3 6' 1< $SU JRRG FDXVH QRW VKRZQ LQ PRWLR(

PDWHULDO UHOHYDQW RQO\ WR VXEMHFW PDWW U RI IQFH\MGRQ ZMGHENAV RR Y
//1& Y 8QLWHG %DQN RI .XZDLW 3/& 1R &LY 6 ' 1 < I
FDXVH QRW VKRZQ LQ PRWLRQ WR FRPSHO GLVFRYHU\ RI P DRWHDLQVMD O UH O+
GLG QRW VKRZ WKDW GS’HR\ABB((IFF\MLHRJQ/IZQB[E)GHVQ?HK}QG/\R(RIOWWIWIDIHWLQQ Y 51
&RUS HW DO 1R &LY 6' 1< 2FW ILQGLQJ ¢
GLVFORVXUH Rl GRFXPHQWYV UHON-IFY[F(Q)\NLWR R X EG/HH FI\@ \AHDW WAHLD OF X WO R R/\W-

6 ' 2KLR JRRG FDXVH QRW VKRZQ IRU EURDG GLVFRYHU\ Rl SHUV
ZKHUH GLVFRYHU\ ZRXOG UHODWH WR GLVSDUDWH LPSDFW EXW ILQGLQJ
SHUVRQQHO ILOHV &REHOO Y 1RUWRQ ) 5" rg VFRBISMHAWLQJ
SODLQWLIITV VWD WXMRVHAGDQR DQ DFFRYGWL'QYFRRY,BG\L DB OMIRHVG PR UH
DVVHW PDQDJHPHQW ZDV QRW SHUPLVVLEOH DV LW ZDV EH\RQG WKH VFR
&DPSEHOO ) 5" 0' *D QW UDLRWD BIO RIL \R VIF ZDWUKN @\W DW & B GV\K R VG
FONLBHPDLQLQJ DIWHU WKH HQWW PIJSDQ VRXDE. FRE B WK MXBUQHG DXWKI
UHWH SDUWLDO\WKPEDRHQW RUGHU DW DQ\ WLPH SULRU WR WKH HQWU\ RI

3UHOLPLQDU\ 'UDIW RI 3WRSRBMEH$PHMEPHQW YV

,GDW

11



Update of Federal Courts and Federal Rules of Civil Procedu Chapter 1

&RPPHQWYV E\ 3URIHVVRRMPHHQY VKHNIRQHU W6 KEFSKQRL® QG 6WHLC
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DFKLHYHG E\ OLPLWLQJQGLSHARYGIWA W RVAVHIWVPNGED LY WEFHOSHDH
KRZ GLVFRYHU\ OLPLWHG B\@R ZZRXOOG LSU R ® UG D ®\QSIOMIRE P D W L F
ZLWK DFFHVV WR WKH LQIRWPY\®HR QWLHIDEGHGF\W R LHWB DTKX V W
SVXEMHFW PDWWHU’ GLVFHEHNVY\DHO WPR. @IBVE M YA \DV WARRHO S RE O F
DV\PPHWU\ WKDW LV VR FRP® RQ XYPBDQ ® EXVIEAWVLGEXDFHV D O
OLWLJDWLRQ ,I 5XOH E HQZAW MK ®PHNQ CURP \RR GHIWBIYQJ GLVF
WKH 3VXEMHFW PR® WWKH REMKHMVD MMRLEDODQFH WKLV LQIRUP
PRUH VHYHUHO\ OLPLWHG ZKRUKIDN\D PSYOHO LDG STOD L QRVOIDILP DJDL
RIILFLDO ZRXOG EH K BUWU@FRYH\UWAKRH DVHR RIRGENEIIM D OV DI DVLKH

PXQLFLSDOLW\ DEBH®RXUWWKMWSRIDWQWIDFFHVYV W RPBIMWWHIL D C
RI WKH DFWLRQ $QG WKHOBD® DQWLOQIVIL WK ID FO@ILFELSDOLW\ |
DGGLWLRQDO RSSRUWXQLYWFWRVEHY HOR § XSERUWDKHWR GODLF
UHODWHGO\ ZH KDYH JUHDUW BRQWH H ¥ WK B DIWZ MKMH | KQBR Z | L
ZLOO FUHDWH LQFHQWLYHV\IWRB SIDAWME RV H R R MWMR QY VGR. \OFLRM
LQFUHDVLQJ GLVFRYHU\ FRR/W 8 HQQEE WR B A LIDXRN B RIFHYRIVQR Q V
‘H KDYH VHHQ KRZ SDVW FHKD®QHE8 W /'\R HE® BW/HD 10Q BAQL) BAR L\RIDQ F
UDWKMQ MPSURYLQJ WKIH. HOIHFVHRIFWRH FLYLO MXVWLFH V\VW

,Q VXP WKH &RPPLWWHH KDV DUWLFXODWHG QR VSHFLIL
DOWHULQJ WKH FXBXPEW IEDPHZIRWHIWRNMWIRIUHY DQ DIILUPE
VKRZLQJ RI JRRG FDXVH W RUMXWHW DIQ & LW R BAKKMHUWKEIMK BW H G
DFWLRQ  EXW QRW @MRLPDRY SHUMOVH ~ (YHQ ZKHQ JRRG FDXV
GLVFRYHU\ LV VXEMHFW WR/ MG HQ@BERDWY DEOUHRG\IBQUINRBX GE
SURWHFWLYH RUGHU XQG HJ] SXDGDWERQLRIDGEAMDRWHIHUHG |
H[LVWLQJ SURWHFWLRQV DUH LQVXIILFLHQW WR DPHOLRUDW
RFFDVLRQDO GLVFRWHLM HFHN CPDA\Q B W R H W KN Q RWELDYDIMWL RRU E
WKDW WKH SURSRVHG D P H QS3LPRIGXW¥ H PRWGE JFRR & D/OKIF KD U P
WKH &RPPLWWHH QRRW W®R BDICRGM BIWRL ¥ XDUHR S

% 5XOH E $GPLVVLELOLW\ DQG 5HOHYDQFH

$V WKH &RPPLWWHH UHFRWXIH H\D VIHWWMKIDWORIQIF RMH Q\ LV
DV WR LQIRUPDW LR QHAZKRXNOD \Q B Q/GE I 1D B &RV L R H DRWP WL D/
FXUUHQW SURSRVDO WR DRBQBLRDOMH DO LPIRYWOHAN VHQW!
FRXUWYV IRU GHFDGH\D WS R QHYHHGV QBWRE K HD B/RILNDVL EOM KH G|
DSSHDUV UHDVRQDEONEDRK BXO B RHEUW R | COHDPRID\LIQE O HH Y L G H
&RPPLWWHHTV SURSRVHG DPH@REPHRHQ \GRE VS QR BOW P LDIGIGV U X
FUHDMALDWHIXO VDWHOOLWH OLWLJDWLRQ

) 5" DW 37KH UXOH FKDQJH VLIJQDOV WR WKH SDUWLHV WK
GHYHORS QHZ FODLPV RU GHIHQVHV WKDW DUH QRW DOUHDG\ LGHQWLILH
BHBUHOLPLQDU\ 'UDIW RI 3WRSRBMEH $PHDEPHQWYV
,Q LWV SODFH WKHDSVR S RNHIF F RWCDAN DRRFALDNED WKIHO E K O DWHH U WERVO H T
GLVFRYHU\ Rl DGPLYMHEIH HYLGHQFRUPDWLRQ ZLWKLQ WKLV VFRSH RI G|
DGPLVVLEOH LQ HYLGHQFH WR EH GLVFRYHUDEOH ~
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&RPPHQWYV E\ 3URIHVVRRMPHHQY VKHNIRQHU W6 KEFSKQRL® QG 6WHLC
SURSRVHG $PHQGPHQWYV WR )HGHUDO 5XOHV RI &LYLO 3URFH
JHEUXDU\ 3DJH R

7KH &RPPLWWHH H[SODL\QQRWK BPWDWKL W RKDRGIH\ WKH GH
SUHOHYDQFH ~ EXW UDWKHUWKH SUHDN Q@ DLEPC\URBMIX BNV R G *
GLVFRYHU\ LQWR LQ IRRWD WQ R Q SWKIIQMIAHYWLDW PDWWHU WK
DSSHDU WR EH EDVHG RQ QRWKLQJ PRUWHU MW K Q R HPFAR\W PO
WKDW WKLV ODQJXDJH KDWY & EG WHHH &R F-PALW W\HSHR WZKKHHV EE X U U H
PDNHV FOHDUV\RRDW®WOW KB GERO B \DI$SS O DHMERHMIWRR) AMD W LR Q
WKDWWBRH SRLQW RI WKH DPHQGPHQW

(YHQ LI YLHZHG LQ LVRODWHRQHRRROBIE QN B EDEHESROYWR W K
GLVFRYHU\ RI DGPLVVLEOHGLWFRYGIFN EFDRQ® VE KSDHA RMAR W K H
E\ 5XOH E 8QGHU WKWLGHIQHFUD (HBSKGHYFH LYVRQO\ DGPL"
UHOHYDIQWQHHG WRURPWDRQHBKPW EQVCBDOFXODWHG” WR OH
RI DGPLVVLEOH UHOHYDQWLE ®LIGH Q/KH H\R 8 MS-HH WA IRNCFERVY HWX F $
&RPRMMWHH UHFRJQL]HG LQ

$ YDULHW\ RI W\SHV RIFWQORSPDWILR® @RW B MWHKH LQFLGH
FRXOG EH UH OMLYDQ RUWGRH WHIKQH/ IF'® UDLVHGPBQH) JLYHQ DF)
RWKHU LQFLGHQWYV @V RKXHL QD PHKW\BRRBRG ERGXFRS HU O\
GLVFRYHUDEOH XQGH3 WXRURPFDMVYRG MVROXQERWIDQL]DWL
DUUDQJHPHQWYV RU |L ORLRXOG VBWHENVVR R DHSIDIEW\H LI OLNH
RU OHDG WR WIKBGPLWRREDW LIQORUPD WLRIGR UPIDPNLRQ WKL
FRXOG EH XVHG WR LPSHDFK D OLNHO\ ZLWQHVV DOWKR
FODLPV RU GHNHEW BVRBHIKO\ GLVFRYHUDEOH

7KH SUHDVRQ WH®@\" FIDDOFIXXDOYH GRW QRW RDRUWH EODQFKH RI
GLVFRYHU\ LV VXEMHFW WRWHH EGLPLWYV DQ® FFXOBWE GPLY H
F URWHFWLYH RUGHU

7R GHOHWH WKH 3SUHDVRQDEOFRQOEXYM HZGO O VEIIXD FIR>
D PLVIXLGHG DQG IXQGDPHQWIDW WIKGHRRHUUWHNMRPAHFBWHIRU\
WKIDWHDVRQDEO\ FDOFX®DWFIRGE HWUR BRIHDG PW R V\WEREMA HHY Y. G OIWY F F
WR WKH FODLPV RU GHIHQWRXWNDGH W KBMRKHMFIRBPZRRCOVFRY |
7KLV ZLOO DOPRVW FHUWRZIOQ®) WK I IGHFHQ YW GRI)VRQ DUHODH Y D (

,G DW H[SUHVVLQJ FRQFHURXWENYWGW IOD OUNDYR QNEBDH LKDIOLPSUR S H
WKRXJK LW GHILQHV WKH VFRSH RI GLVFRYHU\" DQG DV VHWWLQJ 3D EURI
OLQXWHV RI WKH $SULO 0 HDH VWWLIQYIHR DARKED W HIHHENH @ P BWRKX IQREX V D Q G
FDVHV WKDW H[SORUH" WKH ODQGO KD EHW B HDK/IR GRIAOR EBMF RO DGVHHILEF W R Z L
3PDQ\ RI WKHVH FDV AR XN YHNV MR QUK W KB MLVF RISHDR IHGIGVHAR YHV\WK&RPP L
5XOHV RI 3UDFWLFH DQG 3URFHGXUH $JHQGD %RRN -X$GNVLVRU\ DW <
&RPPLWWHH PHHWLQJ 7KHUH L \QRIL\WKH FODVIHR/QZW X [PD ®H) WIRQ® IOWWH U P L
SHUPLWWHG GLVFRYHU\ WKDW ZRXOG QRW EH FRQVLGHUHG 3UHOHYDQW’
) 5' DW S$FFRUGLQJO\ WKLV VHQWHQFH KDV EHHQ DPHQGHG V
WR EH GLVFRYHUDE ®HVWYEHQHW R RG] W K QDAY HUERYHIUM BHYREWWHG LI UHD
FDOFXODWHG WRHQNIRG WWRPW\K\HL EQWFIRYLGHQFH ~
6HH' 5 (9, S5HOHYDQW HYLGHQEH H Y HYORW VHEMGHQFH LV QRW DGH
) 5" DW
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&RPPHQWYV E\ 3URIHVVRRMPHHQY VKHNIRQHU W6 KEFSKQRL® QG 6WHLC
SURSRVHG $PHQGPHQWYV WR )HGHUDO 5XOHV RI &LYLO 3URFH
JHEUXDU\ 3DJH R

PRUH UHVWULFWLYH DSSURRSG6K\WR) M XV REREHDE WRKD DY SSMU W L F
FDXVH IRU FRQFHUQ EHFDXR/IHDLXR D 3 HRW D RWKDH) WH DKW KDV
D OHDGLQJ WUHDWLVH LQVWEHOH PAREW\LPSE@WDRIS ¥ RMKSHL Q
$W D PLQLPXP WKMHQSH RZS FROVHWBERX. WM IPWWHOOLWH OLWLJIJDWLR(
SXUSRVH DQG HIITHFW2DQ R QYLORXHOEG MQGGRHUPERPHHWKKI JRDO R
XQQHFHVVDU\ FRVWY DQG GHOD\

& 5XOH E E & 3URSRVDO WR LOQOFRUSRUDWH WK
LQWR WKH 3VFRSH RI GLVFRYHU\"’

‘H DOVR RSSRVH WKH SUR SRWDOWWRR B ROV\E HNIKBNWVERIWH \& K

IRUWK LQ 5XOH E & LLHUM R V5 OOHHIWERX K HIBKP N QWGP HQ W 2
PLVUHDG WR LPSRVH D PRVW DUHI/DUE PWURKN \G WWKRFRERDUG FR
&RPPLWWHHTV LQW H{PS LDIQE IXQ WIKKR/ XYWL HD BB WW R Q FMRUY D BRS S UF
LV DOVR D GDQJHU WKD® BE\K A LWVH DWSYIBHM WK B/ REREBQ RQ V
GLVFRYHULQJ SDUW\WRQVBWHW\\LQD AWK 8FH.R IR Q WXOGE\ OLVW
WR GHPRQVWUDWH GLVHRRPBHRESHUGD) WSRIDRLW KEXMWGWR VKRZ

EXUGHQVRPHQHVV IV\RPQW KL @PRYWHU HVR WKH SDUWXWQHNLQ
ZLOO HQFRXUDJH D KLJKHU 16 WFRSHI MRIl GLLW ERY\M UR @ RE H.Q FLK
IRU OLWLJDQWY DQG WKHH RXOW FKDWHA @R RRMU HPSIOD L Q
EHQHILW DQDO\VLV LV WRDBB X8 THIHNVPRIGIFH R Q W& RZKD W W K H
FUHDWH SHUYHUVH LQFHQWLYHV IRU WKH KLULQJ RI H[SHUW\
DQG RMHHU OLWLIJDWLRQ RI GLVFRYHU\ UHTXHVWV

‘H UHFRJQL]H WKDW WKHBRFVHG WHH KYOL\H D) RWMKHW W KH F
FRQVLGHUDWLRQVYQVKOOHQRE DS &HDWH BIKRX@FEHEBHAWWBRN PDNH C
KDUGHU WR REW RIS VHILWERIRJP LWWHKAHH BIUK R WSH) R SVFOMDHDV ZW & D WP H |
SPRYH  5XOH E & LLLOYW BDOQWIHIHUDWILIR QV "WRLEXOH E
SXEOLF KHDULQJV RQ WKHVH IBUR SREHKOV L BHREP RIHEW B W HPGI® \E \
ZLOW O®WHU WKH EXUGHQV WKDW FXUUHQWO\ H[LVW

7KH &RPPLWWHH DSSHDERVWREHDGILHW HS WRDM MRKH DUH
WKDW WKH\ ZLOO RMWLRQ HXYVWHH [MVQISUS B WD G QV B RUQVHRQ R -

7KH &RPPLWWHH SURYLGHV QR Gl ¥XGH ® FHDW K DMDRZDIEY M UR |
FXUUHQW H[LVW HQRRH OW NHHMHPW K DWW SW RIS R/WWDLQRBEIDURANG WRD U H
FLWHG EHFDXVH2DV WKH HPBYUGEDERMMUG MY PHV XROJH SURSR
DSSURSULDWH 5XOH (DERRWHD G DWWRIVIRE GEIMBHFW 5XO0H

E & LLL TV FREWQGPDDMLRG VYV FR BHWWW) fiT XOHEL\W YW\ WR F
GLVFRYHU\ UHTXHVVDW MVKDAH VWL EH QIEHDHIBKW. IRI $XEGERQVLGH L
DQG WKH FRXUWYTV REOLJDMM\RQ W RDOWSRLO® G LREX Q YRd UL LULHMX

&$5/(6%/%$1: 5,*+7%$57+855 0,//(5 5,&+$5/ 0%$5&86 (J(5%/ 35%&7,&( 352&('85(
T

BUHOLPLQDU\ 'UDIW RI 3WRSKRBMGEH $P HMW PHQ®IVIH Rl WKH UHGOLQH(
DPHQGPHQWYV

6HH 7UDQVFULSW RI 1RY +HDULQJ >KHUHLQDIWHU 21RY +HDUI
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&RPPHQWYV E\ 3URIHVVRRMPHHQY VKHNIRQHU W6 KEFSKQRL® QG 6WHLC
SURSRVHG $PHQGPHQWYV WR )HGHUDO 5XOHV RI &LYLO 3URFH
JHEUXDU\ 3DJH RI

FRQVLGHUDWLRQV $OWKRXJK WKH SURSRVHG &RPRIWWHH 1F
WR 5XOH E ZLOWREVEXUYH WWEKUWW BHA YW KARKKIWFREKOQ MW RW R
DOUHDG\ HI[LVWV XQGHU 5XOH J

SHODWHGO\ WKH &RPPLWWWH B HQUW/H WRNER ENIDEEQ@BIMH N ) ¥R
RIWHQ HQRXJK WR GDPSHQ H[FHY%XW K &LV DRMWHIWELBRD D G VR

VXSSRUW ,I WKH ODZ\HU YV IZIKKRX W[ SH FFHWH/G MR CENBRYNHB WR \
VXUYH\ TXHVWLRQV DUH:@RW YDRRNQIQV @KRXOHH E & RI\
WKHQ LW LV WKHLOI RG YREHDLAY R Q LEMKAD\WQBRMTEXKOHV W PSURYH
VHHPV HVSHFLDOO\ LPSUREDEOH WKDW WKH FDVHV DERXW Z}
SWKRVH WKDW DUH FRPS DG LIGORIQ DNV B GNRHOWHDOMATRI XD Y L R U
DUH WKH VDPH RQHV LQ @XR NEK LSDI@N LAHRW @/t EADQARNIPM FRRQV K
ORUH OLNHO\ ODZ\HUV FRRS®D&IQULERYDBER XOW H [IKIO\W\ DZDUH F

E & LLL TV FREXWGCIWKE Y RROXWQOEFRVFOXO LQ OLPLWLQJ G
UHTXHWWRMWHKD WYV H[FHVVLYH

$GPLWWHGO\ MXGJHV PDDNRVHWLPRIYFODXNGH PLWKDW D S
GLVFRYHU\ UHTXHOMP VW REOSX QRXD DY WRL5MXYVW BV WKH\ PL
VRPHWLPHY PDNH PLVWIXNDNMY D G FERWY EBXGRIRCENGOR PH WAHIGH T X
SXUVXDQW WR 5XOH E RPIILULF®RW XNVESHRDUWKNRY RVKBE QV S
WKH VDPH FRQVLGHUDWLRQXRB8H VEX EAMLHOFWLRQUIRY WONKH GQ\
W LV GLIILFXOW WR EHOMHWY HHNKDWUWDX GDHY® IVRGUBI\N & BSIDY W
WKDW HYHQ ZKHQ WKH\HDHEHULDW WED W QRW HMKWMY E[SOLFLW
OLPLWDWLRQV LPSRVHG E\ 5XOH E &

W ZRXOG DOVR EH XQZLVH FRIUY GVEHWEKR A/KILW VEHIIR S\RR/ B O F
EHFDXVH LW PDNHV QR VXEVRDOWLYWFEGDUB WWRKW KOH IEQ G P |
GR QR KDUP ,Q IDFW WKHVBBHRSWV HQW RFIIRMERGHORLY FIRKD S X]]0
MXVWLILFDW LR R UVWKUHH E URISO\ YK\ RARRPPEQWHIGRRKED LW SHUI
PDNH WKH RYHUDOO GLVFRWHUYH WM DVREF RBUHHLHMORQR. R W
ORJLFDO SXUSRVH IRU PDNMQE WKHZRXROSREHX BKBQSIWHVVHG
WKH JRDO LV VLPSO\ WR UMPRDQDG SWKRIPLRLRVKHALWKY @ KBEP H

3UHOLPLQDU\ 'UDIW RI 3WRSRBMNHSPHMEPHQBMIH RI WKH UHGOLQH(
DPHQGPHQWYV

YHG 5 &LY 3 J 3%\ VLIJQLQJ DQ DWWRUXH\ RWUSRQWY RHEURVZ DIH. ¢
LQIRUPDWLRQ DQG EHOLHI IRUPHG DIWHU D UHDYRWYDLEWHUSRXHG IRD Q.
LPSURSHU SXUSRVH VXFK DV WR\KR U DQMHGOKVWOX Q@HFUHNDWIHUW & H GFIR V W
QHLWKHU XQUHDVRQDEOH QRU XQGXO\ EXUGHQVRPH RU H[SHQVLYH FRQ\
FDVH WKH DPRXQW LQ FRQWURYHUV\ DQG WKH LGAHSROADR FHHDIUWB LV V
DW GLVFXVVLQJ 5XOH J

3UHOLPLQDU\ 'UDIW RI 3WRSRBMEHS$SPHMEPHQW YV

.G

.G

&1 $SUWKXU 56 LOASOHUHG 30HDGLQJ OHDQLQJIXO 'D\V LQ &RXUW DQG 7
WKH '"HIRUPDWLRQ Rl JHGIHUBB®3SURFHGXUH 3*>$@FFRUGLQJ WR WKH SUDF
OLWLJDWLRQ DEXVH LV DQ\WKLQJ WKH RSSRVLQJ ODZ\HU LV GRLQJ ~
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SURSRVHG $PHQGPHQWYV WR )HGHUDO 5XOHV RI &LYLO 3URFH
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NQRZQ DQG HPSOR\HG %HFDXVHGNVKIS @B B MWW GLHRW FAUKRH | W L
GLIILFXOW WR FRPSUHKH®®DWKMXEJHY Z LUHD © L& IMPINHIQ O\ L C
&RPPLWWHH PXVW KDYH LQWHRYHI® \DVRFOIHIDWE\R B BFMK DM G |
JUHDWHU EXUGHQV RQ WKRIXOIBTEHYWE QW SEXW \L W KIW X TXLW
SUHGLFWDEOH REIDH) DQG RRRXWKDEH DYRLGHG

$FFRUGLQJO\ WKH &RPPIOWMWHHE VKRXRGWORNDQYHIBSW IDFWR
ZKHUH WKH\ FXUUHQWO\ UMKD ®HO L, WWXKMHWMR VIUIBIUPHR DIPHHAW® D W W
FRQVLGHUDWLRQV PXVW EH 3R EWKUHYH G QZ DW KWRDOWD [ RY Y M RRIC
GLVFXVVWVWLRVRIIDFWRUV DWWKHHYIUVHRIOARHQBQFH DOUHDG\ FR
5XOH I

vyy SHVWHABWH RI 'LWWRLYAHHUA 5XOHV DQG /RZHU 3UHVXPS W
ILPLWYV

7KH &RPPLWWHH GHIHQGVSYBFNXRY WG YCH. BLX\P ¥ NHRRWFHEH/ V F |
HDFK SDUW\ FDQ XVH DY @GZDQ MURH DWIE XA H. FRWOF\ +RZHYHU
&RPPLWWHHTVY SURSRVHG DRHRGRHQ@W XI|WRLESXDWMOWVWESRUW
HPSLULFDO HYLGHQFH DQ®RWHGEVOERYHINHIL\WVEXWHY DQG X
SXOHYV JRDO RI DFKLHYLQJDWXF¥FRWVRIXWFRIRHP\RYY SQOREXOHPDO W
FXUUHQW SDFENDJH RI UHIRSUWIPHNV KXW SMKLHY A KDLPIIHNV | B B BNBQ WERH S R
D SUHVXPSWLYH OLPLW RIFDWHYV , Q@ HFSHRNVALIM LR @ SHYVHRW KH PR\
GLVFRYHU\ GHYLFH WKDWD®DUYWVHW RX WK LF¥KENVV HRNSHEL GHY LF
VKRXOG EH MXVWALMBG/RQEBQUIBMDKWY LWRUBHROWM YN WHBGBHG C
GHVLUHG EHQHILWY ZLOO IROORZ

W LV KHOSIXO WR EHHBL®O0OW K LQ JG WKHXW AWDRR ERPPLWWHH
RITHUHG WKXV IDU LQ VXSSRHWXREWRISRVEIQVFRWHUFV@BHBL WV
OLPLWYV RQ WKH SUHVXPSWULLYHHV Q X ABEKKE VY Rl W& W HQUKUEPE HUWIRI R F
UHTXHVWYV IRU DGPLVVLRQ VOLRUWILHIIIXWYXWR WR DGRLAMHSVKH
GRFXPHQWYV WKH &RPPLWRVEHHRRIBW QRW HRPSLBEINBHREWO WXKWWLI
SURSRVDO WR UHGXFH W KHLSWH\QAP SMKLH K. FORAPLLWVWRHRHQAJHHIOR\A \
D VLQJOH ILQGLQJ IURP D IFRRHP R/KBIQE&ERHP BEWMWIIHYNWGS SUL O F
(PHU\ /HH Rl WKH )-& 6SHFHH FRIRMWHYV WWKHD WRIPE IDIWAKUYH\ RI O
VDLG WKH FRVWVFRPHGGVY¥BRYRBR BWKIIRYDWXH RI WKH FDVH ZKt
GHSRVLWLRQV H[FHHGYV ILYH

, WLV DPLVWDNH WR WHRN EBDRWXKLW R IMXBBHR SRWLWKH SUR
WKH SUHVXPSWLYH QXPEHQGXJL®H SKRMLARLYRHQM DB/OWREHGRPPL!
WKHVH GDWD GR QRW HVWEHWXHHL FOXN\ESLDAR SJRIDW MRIQRIW K LF R

3UH@UPL'@DIW RI 3URSRWHCS BBMQHGPHRWY SDJH RI WKH UHGOLQH(
DPBIGPHQWYV

6HH DLW

,GDW
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ILYH GHSRVHWIR®VHO| FDXWLR QMG WWHGERZPQW \WRE FIDXX VLR ¢
PHULWV Rl UHGXFLQJ WKEDS WRH VXHPGX\FLLYQH & QRN IDWVD U\ GLVF
ODUJH SDUW EHFDXVH KLV GIPMP RUR P ®X P URDIM DGR RWW X G
IRFXVHG RQ WKH SUHFLVH UHODWLRQVKLS EHWZHHQ GHSRVL
SURSRUWLRQDOLW\ TXHVWLPERX®WY WKH FRWMXW RH \GL DVRIHHGU
QRW DERXW GHSRYXXWLR® WRVWHW\V @KRFRNSRUVWRGEWWVKDMWUH
3PD\ KDYH UHVSRQGHG EDWHG HR\Q RV KGH. FRFOYVS H'S RAMKQUR Q FDV
ORUHRYHU HYHQ LI RQH FRXIH® H W 0DSHIDMHASHY HRRQRYWRE R U W H
WK H VXUYH\ WR WKH \ES HFHSRF EW Y R/YVL PSRMHBHODWLRQV
QXPEHU RI GHSRWIQW\RSHU BRSWLR QD RIL WK R | SBIREFRRIYWMIUR LV C
QHFHVVDULO\ FDXND® LQV HYWXDOMW IREIADRW FRHGHQW YDULDE
WKH UHODWLRQRHVIS WHW 2HDHQDEOHV ~

7R XQGHUVWDQG ZK\ WKH GDWD UHOLHG XSRQ &\ WKH &R
FKDQJH LW LV QHFHVVDU\LQRRX®G WULRWYDDICDWKAIR SOBFKNES
TXHVWLRQ ZKHWKHU FKDQUW®JRWQKEHSRNY WRRWVYHLODPPHDQL
H[EFHVVLYH GLVFRYHU\ FRNBVGA ¥V YIH Q@ UMKAX\FRIWHK_ REHFEOR\BLUN L R Q \
UHOHYDQW TXHVWLRQ LVWAKRMWEKHIW 2\M K QUEH \A% WDR IR AR WS GRED \DW \
FDVHV LQ ZKLFK WKHUH B8N LBHVRINWVHJKH GOWDGHHSRUWHG E
PHPRUDQGXP GR QRW SURYLGH WKKN\ LRQRU FXWLHRW KMRZIHY L
H[FHHGHG GHSRVLWLRQVHOWWR W@ ISRUI WK PR UGH. DRERIY H U\
PXFK  LQ FRPSDUL®RYWRWDHKHL UQF BLK} HYCHAH FLIRWMERU\ PR U
KDOI RI UHVSRQGHQWYV SHEFMHIWX\GNGU MARRH WHKIHRBB/RKY R R
GHSRVLWRRGVLPSRUWDQWO\ DV VIPERVWWKD WHSHKIG HBRA IR QQ
DFWXDO FRVWV WKIHQGROMWIX GR UWRVRWALIRHN RG HFRVAGLQJ RQ Z
GHSRVLWLRQV H[FHHGHG RWXWUHWEHWZKH®H SRWGVLEOH W]
RI KLJK FRVWY DUH FRQF® QW UDKNRGSIRHVINMIR S H G DV HVFIRQFH L
DOUHDG\ LV DFFRXQWHG IRU LQ WKH H[LVWLQJ UXOH

7KH PRUH IXQGDPHQWD G HO B ZU HQ IMDIQH 18 FRRP WKW ODZ\HU
WKDW E\ IRFXVLQJ RQO\ RW KH \ALQVIDE PHPRIUPR GMPWKH &RPF
WKH UHDO OHVVRQV WR EH HOMHDLWQ G A URFY GEKHIE B M DWOREO D \
QRWHG DERYH WKDW LQ \8KWFRYWHW \PRRMNN DU R | FFOW HOL V S U F
YDOXH RI WKH FBRNLW\ RRY DV H A R KAHOU GRH GO DRZQ B U D ERR X K ¢
UHSRUWHG RQH RU PRUH GHSIRVEHWLRQWRBSBBY HIERX¥W ZL WK
RI DOO ODZ\HUV UHSRUWHWGLRE KXW G EWHD W.DNBE BHBRVRQH
)-& WKHQ DVNHG MXVW WKHRQY H @ORZO N H & R IKROKIDWVEHIDY W R Q H
GHSRVLWLRQ RI D QRQ H[SBHHIS\R @ WNVZKDW WEW WERNDD VO P E H |
EHHQ LQ WKHLU FDVH ,W WKURDMRXYWWNV KD W DWPHRWQ 1 QVEKILER D

,G QRWLQJ WKDW 3D FDXVDO UHODWLRQVKLS FDQQRW EH HVWDEOLVK
$GYLVRU\ &RPPLWWHH RQ &LYLO 5XOHV $JHQGD %RRN $SULO

DW

XX}
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DOO ZDV WDNHQ WKH PHDQSQRPEMU IRV G H SRKEVWHRGOWGE \Z D V
DQG WKH PHDQ QXREH G HRS RRQ HRW NEX \GM IX@QEHDWO W W ABY D Q
([SHUW GHSRVLWLRQV ZHUWH DY ZGIQ® TXHZHW RAFAXQUKMQ OD:
WR WKH VXUYHRQHSRWUWRBHMKBWYVEHSRVLWLRQV ZHUH WDNH
LV DSSUR[LPDWH®LQWRIIERWX GHIHGMB QRZNHSINUWHSRERV LV
WDNWM@OO LQ WKHLU FDVHV

7KH &RPPLWWHH LV DZINER YRH UN KR VIVRAWDW KDQRR W LD SUREC
PDMRULW\ RI FDVHV D RQWXH HOMH®MW D WWR CHWEQQYWRL WKH SUI
GHSRVLWLRQV UHIHBER QWK )b & MMARDDGCEAWWPWHAR WKDW 3
RQH TXDUWHU RI IHBWHH\D O HF\RXQW LFQ YPIRIWH WKDQ ILYH GHSRV
PRUH WKDQ WHQ ~ <HW WK H ®RRE GW VZHWKVWSKIR SIRIVZIDH VVR Q R
WKDW IRU PRVW FDVHV GLU/FRRHWLFRYWY NRHFG® AWMERWS WK |
VWXG\ SURYLGHV JURXQG |RH FRIQIFHRIIVW XD W& LPKIRYIH Q\J ON IR L
DGYHUVH HITHFW¥ H@WDKH RPBOOHSHUQ ZKLFK PRUH WKDQ ILY
JLUVW D FKDQJH LQ WKH OX®HWXDLID & | BHUFH/GAL BADREDYMODMCHY R L
W\SLFDO GHIHQG®DQMW KDAV L iy PURME OFR O MRMHG L RIUHPLQDWLRQ
VWDUWY WKH ODZVXLW ZLWIRUPBDWRQ WRBDHY W LWIRS UBEDOHS DQ
UHDVRQ WR WKLQN D GHIBDQGD[@W Q® W/KH VF R X W W BIWW R FZRQ V|
SUHVXPSWLYH OLPLW EHFDXWR RROXMH PRUH &/& U@ UHCH GHSER
WKHQIOWL WR VHHN UH @ICH L QU R DWK_HZAHROXAQWI VIDFVR IXRIQV DAR V W V

7KH SURSRVDO WRXVFRQQBTKBIDH P\D O& D\@ HI ULHF XIQQBW U) L U
ZLOO OHDG WR L QRFYUHHD WG 6 QW/ILVDOWRREDQ WL WIR & H S\NRIVR. RALIR Q \
ZLOO EH DVNHG WR UHVREMH BLGHSWRMUWRLYRQW WKIFI®RRUH U
WKHUH LV DPSOH UHDVRW®KMRE&RIPO L MY\HH HRQ DAUNDIPSWR RQ W K
SUHVXPSWLYH OLPLWYV ZLO®LFRENVOJHHIKHFRXUWRY BEFMSWLRC
"HOO HVWDEOLVKHG PR INHWOLW K UHFPHHNEL B B O LYKHIWX W K W WRQX \
WKRVH UHIOHFWHG LQ WKH SURSRVDO FUH DR IV KD QFIKRU WK FR
SUHVXPSWLRQ IURP WR WKH &RPPLWWHH LV VXJIJHVWLQJ
GHSRVLWLRQV LV XQUHDVRBOQEOH FAKLWRZDIQ KRR Y BHUF FLK H
EH\RQG WKRVH OLPLWV )RALWHEVOVEPRWHRD MMBBHQDBSHGPLVYV
GHSRVLWLRQV ZLOO YLHDOWRM GHITKE 8 WQTXRQ/ & KGLWIKIHIWH W K H
RQ GHSRVLWLRQV LV  YHUVXV ,Q WKH IRUPHU FROQ/GI WKH
WKH SUHVXPSWLY KW GDRHW WKH VEIORQO DIYQVMmEs G HWWMHRHOND O EH

6HBRKULY *XWKULH -HIIUH\ - 5DFKOAQNQINL QYQREQ MK H UHQRKLFKRZ -XG
&DVHV R&1(/1] 5(9 UHYLHZLQJ GDWD VKRZLQJ WKDW MXGLFLDO
QXPHULFDOVBHOFEERVURY *XWKULBFKBLIQWNL 55QGUHMHZA/ELGH WKMHLFXGLFLDO 0Ll
& 51(/11 5(9 GLVFXVVLQJ DQFKRULQJ ELDVHV ®FPIRQ X IRUWKHU VW K-HR Q
BURSULHW\ RI WKH &6GELFLDU\ VXPPDUL]LQJ GDWD VKRZLQJ WKD\
VXVFHSWLEOH WR DQFKRBRQFEK RIUN B&ED \ & KO VOKH @MU HYWYV WKDW -XGJ
6KRXOG %H $EOH WR 3DUWLFLSPM39LQ 30OHD 'LVFXVXPROWVL]LQJ OLWHUDMW
-HITUH\ : 6WHHBEBQVH RI 3BURFHGXUDOO\ &8HQWHUHG -XGLFLDO WKWH XDOLIL
$SSHDUDQFH 6WDQGDUG %HWWHU $FNQRZOHGJLQJ DQG $GMXVWLQJ WR &

59 /,7,*
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SUHSWR.YH OLPLW ,W LV OIZNBO\SHKIWLWRIPWKWHXGBAXHVWYV G|
VLPSO\ RQ WKH IDFW WKDW WKH SUHVXPSWLYH OLPLW KDV Fl

7KH &RPPLWWHH KRZHYWUHDWHHPD WRQMEOXP HU XGJHV ZL
UHTXHVWV WR H[FHHG WKH BB HWKP DRQIEKHR OLEL W VI HEDIGE H | IHU
WKH IDFW WKDW SDUWLHWNSRWL I REHWZHH® QD GQFXU WK
FRVW RI KDYLQJ R/WR M X G INFE R QWEHEBMRPALAVWHHTV DVVXPSWLR
ZLWK RXU UHDGLQJ RI GWKYHPRSH ® VZ QFKDWKKDY $PHQGPHQ!
UHIOHFWLQJ D OLEHUDO MG RDM\K\VSURIN B TR HWW VPRR W [UH SR
GHFLVLRQV DSSO\ DQ H[W8§W RHRE®\H VARXIUPWY DSXWMO LW VW KH SDU
GHSRRQW *PXVW GHPRQVW BIDWK GHSRYHWHRQLWKHRURRN ZLWI
SXUVXDQW WR WKRLSW RV SKS®WLY H $

8QGHU WKH SUHVXPSWLY H RPLLPALWHFHU FOSGNKHDE GEWWR RIR. XBARW
D SRWHQWLDODWQRWQVHYLVYWWRRIXHVV ZKLFK RI WKH GHSRC
NQRZOHGJHDEOH DQG WKMWQPBMSRQHURWKMKEKBPHVPDQVKLS R
RSSRVLQJ GHSRVLWLRQ GLVNRWKDQWR IRX\WHE UZHDIRQ B @M LQ
PHHWLQJ WKH GLVFRYHUDWHR RHWVKR BEGCRQ RMYHEGVBH/WRU JD P H\
*XHVVLQJ ZURQJ FRXOG YHUWZROODSGHMWX 8 QP 05 HSRXHW LR G
DSSHDU WR D UHYLHZLQJ FRXUWVWK DO ORAD B/HIGEW L &GS B & RV
ZLOO EH SUHFLVHO\ WKRVH ®&RWILID®M W YZK R/ K { HPRR BYD®QH & W
GHSRVLWLRQV (QFRXUDJLQDWAVWKKW NVDPG R LPHHWKDRU MW KH &F
WR UHGXFH DFFHVV WR RWGE®HWF &R WH\QG/E W IOFGHW IHQM KRR PIDWR_LY IHH
UHTXHVWY WR DGPLW VHRRWRRBPKYD QWK B MG GVR RQBK4D GHWIRH F W
GLVSXWH ,W ZDV SUHFLVGHLOADWHK R DASKSVR DFFKHWERK OIBWI X HU H F
WKHUBHHQDFWHXRRJIK ZHDOBW H WUDQ FHID HGRPRWKHESEUWQF LSO
LQIRUPHG WKH 5XPHAVHUWBDRQW\DWKH 5XOHV VKRXOG QRW GHYV

6HH J (VWDWH RI 6PLWK Y ODUDVFR ) G G &LU ILQGLC
DEXVH GLVFUHWLRQ LQ OLPLWLQJLSOMRAMWIRI WRHIIG®IG R Y MWVL RRVQL@ GD V
G &LU ILQGLQJ WKB QYW WRRGBWHHDYPLQWXIKHFWKHU GLVWULFW
OLPLWHG GLVFRYHU\ L@ KON E RXHUIW QEEPQWH® B DLQWLII WR GHSRVLWI
IDLOHG WR SURGXFH RQH RI WKH VXESRHQDHG ZLW QSIRVHW L RWK\H V¥ R XWAR 1

*RUGLOLV Y 2FHDQ 'ULYH /LPRXVLQH® ',Q®D /1ILQGLQJ LQVXIILFLHQW
GHSDUW IURP GHSRVLWLRQ OLPLWXHVWWUR UFRBGWW LKROQTHOJ G B O RAHGVUR Q \
FDVGIWH J 7K\NNXWWDWKLO Y .HHVH g : ' :DVK 3§V 30Dl

H[FHVV RI WKLUW\ SRWHQWLDQSGIDWZZWWREMVMMDVHIHQG DYWL QHHAXHVW
VHYHQ ZLWQHVVHV LV UHDVRQDO6IHTF X UQ W HH\H DIWWKLH D MR IURE ; QIWH

JUDQWLQJ DGGLWLRQDO GHEBR¥RWERGVLWUDGDYRWXH BEHFDXMH (O
/& Y IDURQ ,QF o ‘JuaYwWLQJ DGGLWLRQDO GHSRVLWLRQV '
SODLQWLII GLVFORVHG WKUHH H[YHUWW BDQLEP WRNIDNGHNF G B BRIEW ZH. WEHHS/RN\H
DQG ZzDV QRW REMHFWHG WR E\ SODLQWLII DQG ZKHUH FDVH ZDV FRPSOF}

%DUURZ Y *UHHQYLOOH ,QGHSHQGHQW &FKR?FHCD 'LVW HPSKDVLV DGGH
$FFRIHEURQ Y (16&2 2IIVKRUH &R ) ' ID

(O 'RUDGR (QHUJ\ //& Y /DURQ ,QF ) " 1HY
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$V IRU WKH SURSRVDO WR WH G XRH DVEHMMY BHRUIRG AL W
&RPPLWWHH LJQR UHWHWEKI/W RERWK & HABLNELIHQ/I M M PRFGY IERRYMIVD Q F +
LOQWHUURJDWRULHV FDQ SHRAWR GH JX BRI HCRAMIN GIHOY W HHND B W K
YRU SDUWLHV ZLWK OLPLW NGWRHV@W H PR J D WRLUN HYJ PIDR FHXE \
DFFHVV WR FRXUW (YHQ ZKHQ LQWHUURJDWRKWLH\D B IEH XLPL
IRU KHOSLQJ SDUWLHV LG HDRW HGZBRRYWR GHERAMH U FFHVV
DW WKH VDPH WLPH WKDW MU & B % R LW/RAHH Y WSDUNRHE\R WEHVF WIRR V |
PD\ KDYH D SHUY H WNHAMARIQBKRN. FR@ RN KD ¥ ANV 8 HIGRK FILHITIX HV WV V
HYHQ PRUH SUREOHRIHWLF HEHF B R VMW REXREEKGXVFHRSE RO
GLVSXWHG LVVXHWRVWI/BXVLQJI SDUUIGWDHL RORYHOHYIQ G HQFR X
VHWWWHHAKH &RPPLWWHH DUHVAHRQWFWH QGHE R BMMWKRENLQJ DE XV
RYHWBXRH LPSRVLQJ H[FHVVLYH FRVWYV

, 9 (OLPLQDWLRQ RI WKH )RUPV

)LQDOO\ ZH WXUQ WR [L\® SRUKDEY RMKDH YH PVBIOBIW W E X W
WKH DEURJDWLRQ RI 5XOH WHKH)ERWKW H®&HP)IRQUPWLRQURIRQFH
SWKH PRVW LPSRIUWRPQMN SDIMWURILMXODUO\ IRU SOHDKSLQJ EH
\RX FDQ DW OHDVW GUDZ SLFW XHHV&WRRP\LKARZHR RDIGHD QLDR
UHDVRQV IRU DEDQGRQLQJ WKPRPO LQUKERUB VY QN KDR/ GERQILUF
LPSUHVVLRQV RI PHPEHONWLOD QWY \G R @®R\S WRHGEES WR UH

WKH FXUUHQW )RUPV *@WO\ LGHWHQRSERG RSWWKRDHFKHY WR
VWDQGDAKGHVE&RPPLWWHHTV IZKROMXODWISLEDWRR WLYRU DQG
PRUHRYHU LJQRUHYB KUK | BIK\G JWMXRDRR M YWRJWEHY)RQ PV IRU D
7KH VHFRQG N X VFAWLU WD \Q DR RFFEEDQUEEW®H DWH WHQVLRQ ZLWK
JRUPEXW WKDW WHQVLRQ LVHYRW L D VW URERXHD WEEHD MDDV L R
FKRRVLQJ RQH RYHU WKH RSVKRHUW GHICH R PIPS ODQITHFRRY IRU F
WKH JRUPV UDWKHU WKDQ WR UHH[DPLQH SODXVLELOLW)\ SOF

7KH &RPPLWWHHV ILUVMWVHLIS CIEEQIMEIRRQ. QR UVKKA )RUPV L\
HPSLULFLVP DQG VHOIXHQYALKUHQW BIGDVW $W BMEFRPPLWWHH W
DSSDUHQWO\ VWDUWHG ZHWWK WWHKGHG L Q RAX LWVR. RIG! OV KIDQV VDKDHZ \) R L
FRQGXFWHG DQ LQIRUPDO IVZBYN? RQ VOQISLWIAOLRMIDE FRQFO X G
LQLWLDO LQWXLWILRB® QHWH ¥R UADB EW KDY YW\R @ROW ZHYDNVKH T
ZKHWKHU ODZ\HUV U HGIQRDX BN HV)KRHIRP RSB D DWW LWK D ELLC
GLUHFWLRQ RIUVBARW&HH RINWUH@ERFWDRWHRSVUIFBR UHVH
HQVWHWIBW WKH LQLWLDO B DXV \®RAMYWIHRUWQMWHOSHIQWEWIKRQ RI
&RPPLWWHHTVY GHVFULSWLR®R®PIRWW HG WHKIDWFE 1 QZ H/ B IS \Q R M/
WKH SRWHQWLDO IRU WKLV FRQILUPDWRU\ ELDV

6HH H J 6 ' 1 < /RFDOD5 '&2Y 3RFDO 5 &LY 3 G

&KDUOHV JOBDOBUQJ 8QGHU WKHx=x2HGHUDO 5X0OHV

$GYLVRU\ &RPPLWWHH RQ &LYLO 5XOHV 5HSRUW WR 6WDQGLQJ &RPP

W LV XQFOHDU KRZ WKH &RPPLWWHH FRQFOXGHG WKDW SUR VH OLWI
LQGLFDWLRQ DV WR KRZ RU ZKHWKHU WKH\ FROOHFWHG GDWD UHODWHG
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YXUWKHUPRUH LW LVGWALWVKRWL \ELRRIPW\K DAM HVEKRIXO G UHO\ R
LUUHOHYDQFH RI WKH |RSIPHS ZUKH® D VPV REZ QRUWBDKIH $SULO
VXPPDUL]HG LQ JUHDW GHWNXUW W KH RSCPRHENZK WKDRVZAHU RFRQ JR L
YLDELOLW)\ R WIKEHDIR@ R ¥ EDOVMOMUK RXJK ZH GR QRW FODLP WR Kk
ULJRURXV VXUYH\ RXU H[DPEROQWLRQHRIWVXIHWKDWKH PRV MU L
WR WKH &RPPLWWHH :H QRWH WKDW WKH 6XSUHPH &RXUW KI
FRQWH[W QXPHURXV WLPHYV2SHIUZRPEOPR RN GUWIRNH UL BEERYW O\ A
RSLQLRQV FLWH WR WKH | RO Y GR3 WHDQAHDVIGID RLIQAD KRIQQMIKHP X Q C
JHGHUDO 5XOHV RIPREBDQGEDNMH UHGHUDO MXGJHV KDYH IRXQG W
LOOXVWUDWLYH RI WWH QEDHEDRW FBOHDGGQWKH &RPPLWWHF
VWDQGY WR UHDVRQ WKDGRGHDRVLY EHEO@®DEZWEWHRDWY (EOR
LQGLWIKWMW ODZ\HUV SD\ FQRFRIXDWWHQWORRQFR GRZWKH )RU|
WKH DUHD RI LQWHOOHFWXDO SURSHUW\

7KH &RPPLWWHHIDWHFR QW K{WOWKH JRUPV FDQQRW EH V
&RXUWTV GRERVERQBED®UHPDWXUHO\ UHVROY H VLIV WXHIVKO\R C
\HW WR IXOO\ FRQVLGHDZBV HV KWK & RFPRPQ MDWF\W EVWWZHHQ WKH
FRQWHPSODWHG XQG HF W IOH) 6 X\WKIN &Q X EARFEIDMHEENDRQV LQ
OLYH RQH ,QGHHG WKH &FSPPAWWKEVWKDW QRO E & HER HKQ WR
LOQVWLWXWLQJ UXOHPDNNVQE LLO LLWA IS\W K Q@ B DQUWMKDMDEORQRW LPS
WKH EXVLQHVV RI IHGHUD & FRE UDVQVH QW MWRSMAKLFDOMERDIY ¥D R J K
UHFHQWO\ HPHUJLQ J LW/RHS) WLKDW B RMAABI RVP WIRVWMIHNHHKID G HIL QL)
SRVLWLRQ RQ SODXWMEWONMQJISWKBGRUP &RPSODLQWYV FRPPL
SRVLWLRQ WKDW LPEDQEWW SOEOGR & QYIBO IXHI Y /D® GDKULE LV
PRUH WURXEOLQJ JLYHQ WK DWE DQH RREMFNRDQDW WHKHVERX VW
DEDQGRQHG LWV SUHYLRWRRE MWW MK AR PIBHUMHQHK OHV W K
UXOHPDNLQJ S URF HWKUR KWK A D WHKDWE KKK G RPIPWWRVHH DGRSWV
SURSRWDKH GRRU ZLOO EHHEEHADGY A O \UXIXHW BRGRWRWD YH EH
DQ\ RI WKH SDUWLFL ®MVAHJ LGAHLPLLEHV DVMKIFR HEKUDO 5XOHV

BHBHPRUDQGXP E\ $QGUHD / .XSHUPDQ DW -X 0\ LQ $GYLVR
$JHQGD %RRN $SULO DW

6HHZRPEO\ 8 6 DW Q DUJXLQJ WKDW WKHUH ZDV QR FRQIOLFW E
SODXVLELOLWH IS @®NVGH QI )HOL] 8 6 6ZLHUNLHZLF] Y 6RUF

Q

6HH J. 7THFK 7THOHFRPPXQLFDWLRQV ,QF Y 7LPH :DUQHW &DEOH ,QF

UHVROYLQJ WHQVLRQ7ERRMEMQPECED RDPLOWGR® Y 3DOP ) G

UHO\LQJ RQ )RUP 7DPD\R Y %ODJRMHYLFK ) G WK &L
YRUP

6HH J &KDUOHV -, +EIZXN$QE 7ZRPEO\ 1RWZLWKVWDQGLQJ )RUP ,V 7k
,QIULQJHPHQW BODHIDEWR PBZZ PRQGDT FRP XQLWHGVWDWHV [ 3DW

IRWZLWKVWDQGLQJ )RUP .,V 7KH 6WDQGDUG )RUDVWHFW L &/ IHG GQDROXBQW
SRVWLQJ 3SUDFWLFH QRWH UHODWHG WR LQWHOOHFWXDO SURSHUW\
6HH J.HYLQ 0 &OHUPRQW D QO BMDIUSK REVDQEH WK IBGXSEUHPH &RXUW
59 BB IRUWKFRPLQJ DY B LVOIUED ARPW R WSD SSIDSHRIP"DEVWUDFWBLG
6HHZLHUNLHZLF] Y 6RUHPD 1 $ 8/BEDWKHUPDQ Y 7DUUDQW &RXQMW
,QWHOOLJHQFH &RRUGLQDWLRQ 8QLW 8 6
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ORUHRYHU WKH &RPPLWWSUHRSRN[BO WD IVE BRJI R WIHWB/X O H
YRUPV VHHPV VWULNLQJO\ LIQW ROFPNQ/RZHPME J HR/UWCKOMWMK RIR VK R Q
BWDQGLQJ &RPPLWWHH L&R FMDWWHYHL ORWKN SUKPDIR VHE@ KH S
LOOXVWUDWLRQV IRU WKH WKID WX OO WKRX 0 &R §WKHG Z KIDY E
7KLV SXEOLF H[SODQDWLPFHKRIZHWMGHOEHNVSWL RVKHR I WKH F
JRUPV DQG SODXVLELOLWWHSORD GEH WKIKWM WKBOSSODREDELOLW
DUWLFXODWHG E\ WKH &R XDV G W X RMY-DFAX MY R/GWERRBIDMNG ®IRV
SURYLGH H[DPSOHV RI SOHDGLYWVWULRB W DWUKHH VEXR PLFALW W H H T V
BWDQGLQJ &RPPLWWHH VX JIKHMW K RZHHWHER Q F OXY LRG L FW P H Q
SODXVLELOLW\ L\ D QGRY R R UFORRBIODRRQDWLQJ WKH )RUP)\
HOLPLQDWH WKH FRQIOQERW DX\R LEDWRHVPED \DHP ERQW WR D G
&RPPLWWHHIVY LQVWLWXWLRQDO REOLJDWLRQV

&21&1/86,21

,Q FRQFOXVLRQ ZH XUJH @K BEW\R P BJIGNIVER HIVKER FF@WR W KD W
WKLQN PXVW EH DQVZHUHSURF HMWGF B W 8 HUR/HKIR T WWR2 Z K H W K
LV VROYLQJ D ZHOO LGHQWLILHG SER E®HPCWE Y WRSMU L BDD\® Kk
FDVHV GLVFRYHU\ FRVWV \DR KW R FW BHESRIERSHR UAL Y RQDWKIH DY
HPSLULFDO UHFRUG INA\DXGEDUD\WRIXDONWKPSWDRQ PDGH E\
WKHPHHQB PHQWY LV IXQGDPHQWDOO\ FDOOHG LQWR TXHVWLR

$V WR VHFRQG LQTXLU\2ZKHWKHU SURSRQHQWQWDYH VKI
ZLOO PDNH WKLQJV EHWWH UQHK BM GLRHW HE WHK® W DMKV U HESX U G
FRQWUDU\ LQ RXU MXGJPH@DWWKE GHRES\RWHELOPHQG®Y D KRV
FRQVHTXHQFHV WIQBD X GLIQUHW K DAR \QSD Z Q VARIIIXY MDQVBI O O L W
RXWFRPHV WKDW SHUYHE&RHRBLWWHH KR GWIWDHM WHE W& W HQ W
LPSWRMXGLFLDO HIILFLHQF\

3HUKDSV PRVW SHUSOHRIQW KR SUR B'R WHKCD WVPRIEB\P HQW V
RQ D ODFN R |IDLRUK ZL@® WK QX BT HM \ W R LFDBXY DWW K DARKI R RFFEHY E
WKHP :H DUH DZDUR IWKBW HP R BBNRK WMWY 2RPEDBEVLEIOE R W K
H[SUHVVHG WKHUW IKHDOEBY NV RDQYDRDPHQW KDV EHHQ EH\RQG
GLVWULFW KDVE YHWZ LV DW R GGMQ@W WK SWRH. XYM YA G WKL
WULDO MXGJHV DUH PR RD UM JRW WH HDOH®REWWWXPL @H WK DW D
VXEVHW RI FDVHV SUHVHQW $X® H® HP\® QERORY RVIKE EBWNDH G V
DGGUHVV DQG VR FDQQRW WHWRO YWK W PP WIQ & PR NCALIGKD H &
SUREOHPV DQG VKLIW FRAKWMVY W R KOH W X DIHYWD/U HQZ RWH YD J ZH O
&RPPLWWHH WR UHFRWNHGIHIF PRIHVWRR SHIRFEWHG DPHQGPHQW

SUHOLPLQDU\ 'UDIW RI 3IWRSRBMG] $PHQW PHQWV
6HBUHOLPLQDU\ 'UDIW RI SWRSRBMAH SPHODWPHQWVSWWHPSWLQJ WR PR

HILVWLQJ IRUPV ZRXOG EH DQ LPSRVLQJ DQG SUHFDULRXV XQGHUWD
,TEDO 8 6 DWLWAARIPEO\ 8 6 DW
6HH J/HH LOOULQLQJ WKNBYVREWHP DW VXPPDUL]LQJ HPSLULI

GHPRQVWUDWLQJ WKDW GLVFRYHU\ FRVWYVY DUH JHQHUDOO\ ORZ
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5HVSHFWIXOO\ VXEPLWWHG

% J; 'r (f ::I.. = >
’+HbHQ +H®VKNR|| $GDP 1 6WHLQPDQ

+HUEHWMNG 6YHWODQD :DFKWHWEBOHVVRU RI /DZ DQG

3URIHVVRU Rl &RQVWILW)ONLRQBRDIHZ PQGAE RPHU )HOORZ
ILEHUWLHYV BHWRQ +DOO 8QLYHUVLW\ 6FKRF

1HZ <RUN 8QLYHUVLW\ 6FKRRO RI /DZ

/z/um_/— Q&HMW
JRQQ\ +RIIPDQ (OL]DEHWK 0 B6FKQHLGHU
$VVRFLDWH 'HDQ DQG 5RVH / +RIIHU 3URIHVVRU RI /D:

IDZ )RXQGDWLRQ 3URIHVVRUXWJRRNO\Q /DZ 6FKRRO
8QLYHUVLW\ RI +RXVWRQ /DZ &HQWHU

e Viid Yoo 1y

$OH[DQGHU $ 5HLQHUW 'DYLG / &®KDSLU
BURIHVVRU RI /DZ ‘:LOOLDP 1HHOP SWRAHVVRU RI
%HQMDPLQ 1 &DUGR]R 6FKRRDZRI(PBILLWXV

+DUYDUG /DZ 6FKRRO

, QVWLWXWLRQDO DIILOLDWLRQV SURYLGHG IRU LGHQWLILFL
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Bradford A. Berenson
Vice President and 5r. Counsel
Litigotion & Legal Policy

3135 Easton Turnpike
Fairfield, CT 06828
Usa

T +1203 373 3023
F+1203 373 2523
bradford.berenson@ge.com

Mr. Jonathan C. Rose,

Secretary of the

Committee on Rules of Practice and Procedure
Administrative Office of the U.S. Courts
Thurgood Marshall Building, Room 7-240

One Columbus Circle NE

Washington, DC 20544

Re: Response by the General Electric Company to the Request to Bench, Bar and Public for
Comments on Proposed Rules (August 2013)

To The Federal Rules Advisory Committee:

The General Electric Company (GE} hereby submits comments for the Committee’s consideration on
the proposed changes to the Federal Rules of Civil Procedure. We commend the Committee for its
efforts to improve the discovery process, and in particular its efforts to rationalize the scope of
discovery obligations and the proper reach of sanctions. We write primarily to comment on the
proposed changes to Rules 26 and 37, which address what we perceive to be the most significant
shortcomings of the current system.

Given both the volume of litigation in which GE is routinely involved, as well as GE's wide exposure to
other countries’ court systems and other dispute resolution processes, GE has a good perspective
from which to evoluate these issues. GE operates in 160 countries around the globe and is regularly
involved in litigation in many of them. At any given moment in time, the company is involved in many
thousands of civil cases worldwide. In part due to the costs of civil discovery, GE's litigation costs in
the United States, both in the aggregate and in individual cases, greatly exceed our costs in the rest
of the world.

GE strongly supports the proposed amendments, but we recommend certain changes to ensure that
the purposes of these amendments are not inadvertently undermined.

Begin at the Beginning: Rule 1

In evaluating the proposed changes to Rules 26 and 37, GE believes that Rule 1 serves as a useful
cynosure. Rule 1 articulates the purposes of the federal civil litigation system as a whole, and for that
reason, it is rightly afforded primacy of place in the Rules. The wisdom of the proposed changes to
Rules 26 and 37 is apparent when considered in light of those purposes.

The purposes of the Federal Rules are expressed as ensuring the “just, speedy, and inexpensive”
resolution of civil cases in the federal courts - three distinct values to be served by the Rules. No one
value could or should be served single-mindedly at the expense of the others; they form a tightly
interrelated whole. Justice comes first, in the Rules and in reality, and that is as it should be. But if
justice could be served only by Bleak House-style litigation that dragged on for decades and ot @ cost

1
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that eventually surpassed the value of the case, no one would consider that true justice. At best, it
would be Pyrrhic justice; ot worst, it would be injustice, both for the plaintiff and the defendant. For
thot reason, the efficiency of the system must be considered, both in time and cost.

Justice for these purposes can be succinctly defined as reaching accurate final judgments according
to law. As it relates to the amendments currently under consideration, GE is not suggesting that the
value of just outcomes should be balanced against the need for speedy and inexpensive
adjudication. For better or worse, the current system -~ at least in the realm of discovery - is in such
bad repair that no such tradeoff is necessary. Instead, based on what we regularly experience in the
federal courts, GE believes that the proposed changes to Rules 26 and 37, with slight modifications,
will actually serve all three Rule 1 values. Not only will these changes help reduce the costs and
burdens of litigation, but in doing so, they will also improve the system’s ability to render accurate
verdicts according to law. After providing some additional factual background, we will explain why.

The Modern Realities of Preservation and Production at GE

The Preservation Challenge: The Company and Its Custodians

GE has approximately 307,000 employees, plus another 100,000 contractors who work closely with
GE employees. Currently, there are over 422,000 GE workers who have either left the Company as
retirees or are otherwise entitled to a GE pension. The average yearly turnover from, for example,
retirements and transfers is about 35,000 employees each year. As for GE's geographic scope, it is
virtually unparalleled: GE currently operates in over 3,400 locations in 160 countries around the
world. And our business footprint and structure are ever-changing: on average, GE engages in
approximately 60 acquisitions and divestitures each year across the company.

Given these numbers, it is not difficult to imagine the complexity with which GE must contend when
dealing with its preservation obligations. To give just one example, consider email. GE's employees
heavily rely upon email to conduct their daily business activities and communicate with others, both
internally at GE and externally with customers and suppliers. GE has a Microsoft Outlook Exchange
email system operated at the corporate level, with 450,000 mailboxes distributed across 141 servers
in 8 global locations. On a monthly basis, there are approximately 550 million emails being sent and
received through those servers, much of which is not stored on them.

By GE's calculations, when it comes time to preserve data for legal holds, GE is faced with a potential
universe of upwards of approximately 4,770 terabytes of email alone, in hundreds of thousands of
devices across the company and across the world. To emphasize - this is email alone. Of course no
case will involve even a small fraction of the total GE workforce, the total volume of electronic data in
the company, or the total number of devices or locations. But each time litigation is reasonably
anticipated, GE's lawyers have to define some scope for our preservation efforts, in terms of both
subject matter and potential custodians. They then have to ensure that the scope is properly
covered in legal hold notices, that those notices are properly communicated and maintained, and
that periodic reminders are sent. Enterprise-wide, it is a herculean task. Most of the time we cannot
anticipate the precise claims or defenses in whatever litigation might ultimately be filed, much less
the way in which the legal and factual theories will develop and change over time. And every
preservation decision made at the outset could be scrutinized years later with the benefit of
hindsight in an adversarial setting, where the opposing side has powerful opportunities and
incentives created by the discovery and sanctions provisions in the current Rules to allege spoliation
and create satellite litigation largely divorced from the merits and designed to gain tactical and
settlement advantage.
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GE takes its preservation obligations seriously and works hard and in good faith to fulfill them. And
GE recognizes that preservation efforts will usually be more complicated at GE than at many other
companies, given the company's size and worldwide footprint. But what GE, or any other civil litigant,
should not have to accept is a discovery system that turns civil litigation into a high-stakes game of
“gotcha,” where parties seek settlement leverage by engaging in massive, expensive fishing
expeditions, and then build on and magnify that leverage by piling reputational risk, threatening
sanctions if some small part of the ocean of documents in which they are fishing has not been
preserved, even in good faith. Thot, unfortunately, is the system that has evolved under the current
version of the Federal Rules, at least as interpreted by some courts.

As a practical matter, this system has led GE to engage in what by any reasonable measure is
tremendous over-preservation. There are a number of factors that, taken together, lead to wasteful
and expensive maintenance of enormous quantities of data for extended periods of time, the vast
majority of which almost certainly will never be important to any litigation. These include the lack of
clority regarding when the preservation obligation is triggered, uncertainty regarding the scope of
that obligation, the sheer volume and variety of data and potential storage media that must be
considered, and uncertainty regarding when the preservation obligation ends.

The Costs and Burdens of Review and Production

For those cases that actually end up in litigation where discovery occurs, the costs and burdens
become far worse. As costly as it may be to store and preserve massive amounts of data, it is even
more expensive to collect, process, and review it, a task thot typically requires a trained professional
to examine each document that might be producible. And the purely financial cost understates the
true cost, since it does not count the time lost by scores of employees who must stop doing
productive work that benefits the company and its customers in order to aid in these discovery tasks.

GE of course accepts that some expense, and some amount of employee time, should and must be
allocated to the task of discovery in civil litigation. But the problem is that the overbroad scope of
discovery typically allowed under the current version of Rule 26 drives the costs higher than they
reasonably should be, and wastes the time of far too many employees who are of no real
significance to the claims or defenses at issue in the fitigation.

The best way to test this assertion is to compare what we do in internal investigations to what we do
when we produce documents in civil cases—in other words, compare what we do when we need an
answer to an important legal question for our own purposes and what we do when the machinery of
civil discovery is directed toward the same end. Although the evidence is only anecdotal and based
upon my own experience and observations, it is striking: the first is far more efficient and less costly
than the second. In internal investigations, we are typically able to gather the documents necessary
to satisfy ourselves we know the truth of a matter efficiently and quickly, usually from a relatively
small number of total custodians in a matter of weeks or at most several months. 1 would estimate
that, in the typical internal investigation of a serious matter, we find it necessary to collect
documents from approximately 20 custodians. The volumes are usually manageable, being
susceptible to thorough review and analysis within six to eight weeks by a small number of internal
lawyers or auditors. That is because, when we are investigating for our own compliance purposes,
our incentives are to get the right answer as efficiently as possible, without waste and needless
expense. We therefore target our search and review at the central actors in the drama, and at the
most meaningful documents, i.e,, those that will actually help to answer the questions before us. We
expand our search as necessary to answer those questions, but they remain our focus. We fish using
lures and bait; we do not boil the ocean.
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By contrast, in civil litigation, boiling the ocean is the norm. That is because our adversaries’
incentives are often the opposite: particularly when there are asymmetric burdens of document
production, they have an interest in seeking the broadest possible discovery. There are at least three
regsons for this. First, by driving up our costs, they exert pressure on us to settle to stop the financial
bleeding and business distraction. Second, by casting the broadest net possible, they increase their
chances of being able to make an allegation of spoliation or discovery misconduct, which increases
the pain and cost of the litigation to us in yet another way. Finally, because discovery is essentially a
free good to them, carrying no marginal cost, they want as much of it as possible on the off chance
they will stumble across a needle of marginally useful evidence in the haystack. Without any
meaningful restraint from the Rules or the courts, the resulit is predictable. Vast quantities of
documents are collected from a large number of custodians, reviewed and produced at great
expense, and never used in the litigation—not in a deposition and certainly not at trial.

Although the aggregate volume and diversity of GE's litigation makes getting data from which to
calculate company-wide averages difficult, several examples from actual cases should help give the
Committee a sense of the scale of the burden and expense of current civil discovery practices in the
federal courts. When GE last presented testimony to the Committee at the Dailas Mini-Conference in
2011, GE provided the Committee with three case studies drawn from our actual experience to
illustrate some of the problems under the current Rules. We have now updated all three of those
examples to account for the developments of the past three years. These updates illustrate the
points we are making and should also help the Committee evaluate the extent to which
developments in technology or otherwise over the past several years have lessened the problems.
The bottom line is they have not.

Example 1. In the first example, where litigation had not yet even been filed, we reported in 2011
that GE had incurred fees of $5.4 million to collect and preserve 3.8 million documents, totaling 16
million pages for 96 different custodians. Today, the situation is worse. It remains true that no case
has yet been filed, and it is quite possible that no case ever will be. Yet the obligation to preserve has
remained open-ended, because there is no court to intervene and the opposing party has no interest
in negotiating the scope or size of the preservation hold.

The cost to preserve ond collect data, as reported in 2011, was substantial. The initial outlay of $5.4
million now has grown by approximately $100,000 per year for ongoing maintenance, culminating in
a total pre-litigation discovery spend to date approaching $6 million. Most companies would
consider a final judgment of that amount to be a bad result. Yet our existing discovery system has
compelled the company to spend this amount before we have been sued by anyone and before we
have produced a single document to the adverse party. The total number of custodians on hold has
increased from 96 to 103, and these employees continue to generate data during their daily work life.
Working under the constraints of a litigation hold, GE estimates approximately 500,000 new
documents (paper and ESI) are generated every six to twelve months that might be subject to
preservation. Given this environment, GE regularly harvests data from the custodians as part of a
detailed preservation plan to minimize the impact on business operations, and stores that data.

This digital landfill just continues to grow, without any sense of whether an end - or even o
narrowing of the scope - will ever be reached. And despite this effort and expense, we could still be
vulnerable to spoliation claims if an adversary decides years from now, with the benefit of hindsight,
that the universe of custodians should have been 104 or 105 instead of 103.

Example 2. GE reported on a second matter in 2011, where the cost to preserve and collect data
was $5 million for fewer than 250 custodians. Notably, the $5 million cost cited in 2011 excluded
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review, which as the RAND study and others have shown is by far the most costly part of discovery
{73 cents per dollar, per RAND).2

As of 2013, this same matter remains active. GE has had a legal hold in place for seven years and
counting. Based on changes in the litigation during the past several years, GE ultimately felt obliged
to preserve the paper and ES! of a total of 815 custodians located in the US and EU. This
demonstrates how difficult it can be to gauge accurately ot the outset what documents and
custodians will ultimately come within the scope of the claims that are eventually litigated.

Out of the total number of custodians put on hold, slightly more than 50% - 415 - had their
documents collected in anticipation of possible discovery requests, and only 10% - 85 - had their
documents produced to the other side. As the case has progressed, the all-in cost of discovery has
grown tremendously. When one adds the costs of continued preservation and data hosting,
collection from 415 custodians, and review and production of the documents belonging to 85, the
total cost to date for the discovery process in this matter exceeds $22 million.

815 Custodians on Hold

85 Custodians
Produced

Example 3. In the third example we presented in 2011, GE had incurred discovery costs of nearly $6
million to produce more than 700,000 documents, representing an estimated 15 million pages of
paper and ESI. To date, the cost to the company to complete discovery in that matter has exceeded
$11 million and counting, including hosting fees, technical vendor fees, substantive document review,
privilege logging, and law firm fees. Apart from the mounting cost, the remarkable thing about this
example is the relationship between those costs and the actual value of the case. GE estimates the
fair settlement value of the case at less than $4 million, $7 million less than GE has already spent on
discovery alone. Yet we face inflexible plaintiffs making what we consider to be exorbitant and
unjustified settlement demands well above $11 million. Because the court refuses to shift any of the
costs of discovery to plaintiffs, the company has been forced to spend far more on just the document
production component of discovery than we believe the entire case is worth. And the plaintiffs are
never forced to think critically about the discovery costs in relation to the value of the case; indeed,
because they are spending someone else’s money, they may well be pleased to the extent they
perceive the disparity. In this situation, we would be better off economically if we could pay an unjust

! Pace, Nicholas M. and Laura Zokaras. Where the Money Goes: Understanding Litigant Expenditures for
Producing Electronic Discovery. Santa Monica, CA: RAND Corporation, 2012, at xvi.
http://www.rand.org/pubs/monographs/MG1208. Also available in print form.
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nuisance value settlement more than double the fair value of the case, a dramatic illustration of the
way in which cost can distort or destroy just outcomes.

Some have suggested that advances in technology and litigation management techniques are
decreasing the costs of discovery, such that the Committee should not be overly concerned. itis
certainly true that technology is getting better, as are our tools and methods of managing the
discovery process. But in our experience, even when one can find ways to reduce the unit cost of
discovery, that does not always translate into a reduction in the aggregate cost.

Looking more broadly across our portfolio of litigation, we have not noticed a meaningful reduction
in the aggregate dollars we are spending on discovery. And the volume of data within the company
continues to grow. As anyone who has purchased a computer in the past several years knows, the
memory size of computer hard drives continues to expand. At GE, the amount of storage on the hard
drives of employee laptops has increased by a magnitude of between 2 and 4 times in the past 3
years alone. To accommodate increasing file sizes and overall data volumes, GE has also been
obliged to increase the mailbox size restrictions for the hundreds of thousands of employee email
accounts in the company. The size restriction on an employee’s ability to receive email has recently
increased by more than 4 times and the size restriction on an employee’s ability to send email has
increased by 10 times. As storage and volume increases exponentially, so do the associated costs
and challenges of discovery.

More importantly, even if aggregate costs were declining, they would still be high, both in absolute
terms and compared to the costs of other systems of adjudication, which we will address more fully
below. And they would still be wasteful: the millions of dollars spent to preserve documents in
anticipation of litigation in Example 1 would otherwise be spent creating technology, products, and
jobs, or else they would be returned to the owners of the company for them to spend, save, or invest
os they wish. It is easy to be dismissive even of large dollar figures associated with discovery,
especially for a company the size of GE, but these costs have real consequences.

Comparison With Other Countries’ Litigation Systems

A significant percentage of GE’s litigation is pending in the court systems of other countries, including
roughly 40% of GE’s significant cases. GE thus has extensive experience with the court systems of
other countries. These countries are not limited to those of Western Europe, or the developed world
more generally. GE currently has significant cases in the court systems of South Americq, in Asiq, in
the Middle East, in Africa - almost everywhere on the globe.

Although GE has not attempted to make a detailed, data-driven comparative analysis of the cost or
burdens of litigation across various countries, GE's experience largely mirrors the conclusions of
some of the recent reports and studies conducted by academic institutions and others suggesting
that the cost of the U.S. system far outstrips that of systems of equivalent quality elsewhere.? GE
considers the quality of justice very high in the U.S. federal courts, and has great confidence in the
transparency, fairness, and integrity of U.S. judicial proceedings. Yet in GE's experience, the quality of
justice is equivalently high in many other court systems, despite the fact that the costs and burdens
of litigating cases here are proportionally much higher.

? Lawyers for Civil Justice et al., Litigation Cost Survey of Major Companies, App. 1 at 15 fig. 9(2010), available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Duke% 20Materials/Library/
Litigation%20Cost%205urvev%200f%20Major%20Companies.pdf; D.L. McKnight and P.J. Hinton, International
Comparisons of Litigation Costs: Canada, Europe, Japan and the United States, NERA (June 2013)
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There are undoubtedly many reasons why U.S. litigation costs so dramatically exceed non-U.S.
litigation costs, even in advanced industrial democracies with excellent court systems. But one key
factor, in GE's experience, is our civil discovery system. No other country has anything remotely like
it. Other countries are as interested as we are in providing good quality justice in their courts, but
none considers it necessary to require essentially boundless, indiscriminate gathering up and
production of every conceivable kind of document and data. Inthe US,, discovery costs typically
account for 50% or more of the total costs in a case, whereas in many other countries, that figure is
much lower. And of course the denominator is much higher in the U.S., as the overall cost of a case
here is much higher than in most other countries.

The U.S. is an enormous market with many built-in advantages, and companies and investors need
to be here. But the disproportionate cost of U.S. litigation is a competitive disadvantage for global
companies based in the United States. It also means that where participants in the global litigation
market have the choice to opt out of the US. system, they often do. In GE's Oil & Gas business, for
example, our preferred contracts typically provide for arbitration in Geneva or Paris, rather than
litigation in the U.S. federal courts. A 2008 survey of 180 corporate counsel in Europe conducted by
the Lovells law firm (now Hogan Lovells) found that, despite the admirable features of our court
system, it was the system about which those counsel had the greatest concern, far outstripping the
two runners-up, Russia and China.# The discovery regime, with all its attendant costs and burdens, is
only one reason, of course - civil juries, punitive damages, and elected judges are others - but it is a
major one.

To see why, consider GE's own tale of two cities. GE recently litigated two roughly comparable cases
in its Oil & Gas business to judgment, one in federal court in Houston and one in Paris. GE won both
cases, but the costs of victory were very different.

In the first case, GE was sued for $55 million in federal court in Houston, based on a clgim that
certain GE products used in a Floating Production, Storage and Offloading ship did not perform
adequately. The case ended with a defense verdict after a month-long trial. Shortly after the verdict,
GE and the plaintiff reached a resolution that avoided appeals. GE hired an efficient local litigation
boutique for this case but still spent over $7 million in legal fees to achieve this result.

In the second case, a French company sued GE in @ French court, claiming more than $130 million in
damages due to a joint development project in four Commaonwealth of Independent Stotes (CIS)
countries that turned out not to be as profitable as hoped. The litigation was complex, and
documents and witnesses were spread across Italy, France, Germany and the United Kingdom, as
well as the CIS region. The case was heard by the Paris Commercial Court, which rejected almost all
of the French company’s claims. The judgment was affirmed on appeal at the intermediate level and
ultimately by the court of final appeal in France, the Cour de Cassation. GE paid a top-flight
international law firm total fees of approximately €492,000 (about $671, 500} through final appeal.

The absence of U.S.-style discovery in French litigation accounts for a large part of this dramatic
difference in cost. More than half of the total fees GE paid to its outside counsel in the Houston case
were spent on discovery, including the litigation of a late-filed spoliation claim against GE that the
court ultimately rejected, but only after allowing additional depositions for witnesses and experts. In

3 John H. Beisner, Discovering A Better Way: The Need For Effective Civil Litigation Reform, 60 Duke L.J. 547,
549 & n.5(2010).

4 Lovells, LLP. "The Shrinking World” Research Report: How European In-house Counsel Are Managing
Multinational Disputes (Spring, 2008).
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fact, litigating that spoliation claim cost nearly the same amount in outside counsel fees as the entire
case in France, including appeals to France’s highest court.

Distortion and Dysfunction: The Perverse Effects of the Current System

As the above examples reflect, our experience under the current discovery rules has been one of
waste and needless burden and cost. The result has been anything but “speedy and inexpensive.”
But is at least the first goal of the Rules being served? Is the system just? The great irony is that, in
many ways, the same features of the Rules that produce the waste, burden, and cost also produce
opportunities for substantive injustice. Herein lies the opportunity before the Committee: changes to
the Rules that reduce some of the costs and burdens should also reduce some of the incentives that
distort litigation behavior and, in the worst-case scenarios, litigation outcomes.

As the prior discussion makes clear, the waste comes from over-preservation, over-production, and
tangential litigation over meritless spoliation claims. Consider again the matter in federal court that
is the subject of Example 2 above. Of course the ultimate point of all the effort and expense
described in that example was to produce evidence to put before the trier of fact. By definition, this
is the evidence the parties considered necessary to arrive at an accurate verdict. When one
considers the case from that perspective, the picture of waste becomes even more dramatic. GE
produced approximately 340,000 unique documents (in pages, more than 6 million) to plaintiffs in
that case. At trial, a total of 194 documents were marked as exhibits by both sides. Thus, less than
0.1% of the documents produced {and a far, far smaller percentage of the documents preserved or
collected) were actually used at trial.

We recently saw the same pattern in an intellectual property dispute that culminated in a $170
million judgment for GE in federal court in Dallas. For that case (and directly related litigation against
the same party), GE collected and preserved 2.4 terabytes of data or roughly 180,000,000 pages. To
provide a tangible comparison, that is about 72,000 banker’s boxes of documents. We produced
only 7% of that in discovery. The total volume of exhibits eventually admitted in evidence fit into two
binders, a total of 165 documents.

As these examples suggest, over-preservation and over-production are both very costly. These costs
are a function of how the Rules currently work. Rule 26, as currently interpreted by many courts,
requires production that is far broader than could ever be necessary to fully and properly present the
claims and defenses in a case, which is amply borne out by the huge discrepancy between
documents produced and documents actually used at trial. Entitling ¢ litigant to demand and obtain
not only the evidence relevant to the claims and defenses in the case but also to anything that might
“lead to the discovery of admissible evidence” generates significant additional cost and burden. And
when one combines the breadth of Rule 26 with the threat of sanctions under the current version of
Rule 37, that leads many litigants, including GE, to over-preserve out of fear of otherwise triggering
sideshow litigation over claimed spoliation - litigation that can be damaging both substantively, in its
effects on a case, and reputationally, to the company and its lawyers.

Rule 37 drives over-preservation in several distinct ways. To begin with, the trigger for preservation
obligations is reasonable anticipation of litigation, but the moment one finds oneself asking the
question, even a good faith “no” answer creates risk under the current sanctions regime. Thus, with
no objective criteria to use in assessing whether litigation is reasonably anticipated, companies often
face strong pressure to assume that situations of conflict or controversy could ripen into litigation.
Moreover, even when litigation is anticipated, one cannot easily anticipate its precise contours or
issues. Issues that did not seem salient at the outset often become so as theories of recovery and
defense morph in a long and complex case. And the party with the duty of preservation knows that
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