I.

Introduction

Your office phone rings. On the other end is a client who has just been sued.
You accept the case and proceed as you normally would before discovering
that your client has just been indicted by a federal grand jury. Even worse, the
indictment directly relates to the civil suit. Glancing at your desk, you realize
that opposing counsel has served you with a variety of discovery requests.
What do you do? Far from an aberration, situations in which civil defendants
face criminal charges arising out of the same or related actions are occurring
with increasing frequency. Though the examples of major litigation that has
both civil and criminal components are too numerous to list, notable examples
include: the litigation arising out of the BP oil spill which involved not only civil
and criminal charges against BP but also criminal charges against individual
BP employees;1 the criminal and civil investigation of JPMorgan’s sale of
mortgage-backed securities in the run-up to the 2007-09 financial crisis;1 Allen Stanford’s conviction
of both criminal and civil counts of selling fraudulent certificates;1 and generally increasing private
enforcement of laws such as RICO and the Foreign Corrupt Practices Act.2 This paper provides the
civil litigator with the basic information required to navigate civil proceedings in light of potential or
pending criminal prosecution.
The Constitution of the United States provides a great many rights and liberties to natural
persons that are not readily available elsewhere. The Sixth Amendment provides a criminal
defendant with the right to speedy and public trial by a jury of his peers.3 The Sixth Amendment also
provides the right to an attorney.4 The Fourth Amendment protects against unreasonable search and
seizure.5 The Fifth Amendment provides natural persons with the privilege against selfincrimination.6 It is important to remember these rights in the context of civil litigation. Many civil
practitioners never have to concern themselves with the issue of Constitutional rights and the
possible waiver of those rights.
Part II of this paper examines the interplay between the Fifth Amendment and the civil
litigation process. Part III explores the possibility of seeking a stay of civil litigation during the
pendency of a criminal investigation. Part IV addresses the availability of protective orders, sealing
testimony and documents produced during civil litigation that could impact a criminal investigation.
Part V examines the issue of dealing with multiple agencies for the same conduct. Part IV addresses
the differences between criminal and civil discovery and the limitation on interagency cooperation.
The civil practitioner must remain focused on the big picture and resist the urge to think
about the civil aspect of litigation without consideration of the ramifications on subsequent criminal
proceedings. Short-sited actions that might aid the client with regard to the civil process might also
lead to criminal liability down the road.
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I.

A Client’s or Attorney’s Representations in a Civil Proceeding Can Affect a
Criminal Proceeding

A civil litigator’s first and foremost criminal law concern is to ensure that neither the client nor
the litigator on behalf of the client makes representations in a civil proceeding that will later harm the
client if introduced in a criminal proceeding. Any statements made by a client or his attorney in a civil
proceeding can be admitted as evidence in a subsequent criminal proceeding as an opposing party
admission.7 The potential for opposing party admissions is particularly problematic if the client
waives the Fifth Amendment privilege not to testify on incriminating matters.8 The prevailing rule
regarding waiver of the privilege against self-incrimination is that waiver in one proceeding does not
waive the privilege with regard to later proceedings.9This distinction, however, is largely meaningless
because the mere admission of the defendant’s prior incriminating statements is damaging enough
without also requiring the defendant to testify.
The Fifth Amendment protects all people from being “compelled in any criminal case to be a
witness against [themselves].” This privilege against self-incrimination is often referred to as the right
to remain silent.10 Though the Fifth Amendment is most commonly known as the province of criminal
defense attorneys, the privilege against self-incrimination can be invoked in any proceeding, whether
civil or criminal, administrative or judicial.11 The Fifth Amendment, therefore, should be in the
forefront of every civil litigator’s mind when a client, defendant,12 faces potential criminal proceedings
related to the civil litigation.
The privilege against self-incrimination applies broadly; it can be used to prevent a witness
from making “any disclosures which the witness reasonably believes could be used in a criminal
prosecution or could lead to other evidence that might so be used.”13 Once a witness begins
answering questions on a potentially incriminating subject, however, “the privilege cannot be invoked
to avoid disclosure of the details.”14 If a defendant waives his privilege against self-incrimination in a
civil proceeding, he may be forced to further incriminate himself in that proceeding. Any statements
made during a civil proceeding, may in turn be used against the witness in criminal proceedings as
an opposing party’s admission. Advising a client in civil litigation about his Fifth Amendment rights is
important not just for the client’s well-being but also to protect the attorney. Clients who give
incriminating testimony in civil matters and are later indicted based on that testimony may attempt to
sue their attorney for breach of contract and breach of fiduciary duty.15
1. Invoking the Fifth Amendment
The privilege against self-incrimination must be invoked with a certain degree of specificity.16
In the civil context, it is extremely rare for a court to allow a blanket assertion of privilege.17 The
privilege only protects a witness from answering questions that the witness reasonably believes
could be used in a criminal prosecution or could lead to other evidence that might be so used.”18
While many attorneys assume that courts make the determination as to whether invocation of the
Fifth Amendment is proper, the party invoking the Fifth Amendment is generally given considerable
leeway and the burden of persuasion is on the party challenging the invocation.19 Furthermore,
assertions of the privilege against self-incrimination are not limited to trial, but rather can be
employed, even in discovery, to avoid disclosing any information that “would furnish ‘a link in the
chain’ of evidence needed to prosecute for a crime.”20 With regard to the invocation of the Fifth
Amendment in the context of discovery, the party may have to create a privilege log as to why
certain documents cannot be produced and why certain interrogatories cannot be answered.21
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The protections of the Fifth Amendment apply only to individuals and do not extend to
corporations, partnerships, labor unions, or incorporated banks.22 In Braswell v. U.S.,23 the Supreme
Court affirmed that “it is well established that . . . artificial entities, [like corporations,] are not
protected by the Fifth Amendment.” Though the defendant was the only member of the corporation,
as the custodian of the corporation’s records the defendant assumed certain obligations, including
the obligation to produce corporate records on proper demand by the Government.24
The corporation’s lack of rights against self-incrimination, however, does not force the
employees of a corporation to waive theirs. The Supreme Court has recognized that there may be
instances when it is impossible for a corporation to answer interrogatories without violating the rights
against self-incrimination of the individual business owner and sole employee.25 In such an instance,
the Court noted that the proper remedy is to stay discovery until the conclusion of the criminal
action.26 While courts in subsequent cases have been reticent to grant a stay of an action against a
corporation based on Kordel, it may be possible when no employee or agent of the corporation can
respond to interrogatories or deposition questions without waiving his Fifth Amendment privilege.
2. Waiver of the Fifth Amendment
The privilege against self-incrimination can be waived solely based on a witness’s prior
statements, regardless of whether he consciously chose to waive the privilege or even knew he had
the right to remain silent.27 A court will infer that a witness waived the Fifth Amendment only if: (1)
the trier of fact is left with or prone to rely on a distorted view of the truth,28 and (2) the witness had
reason to believe that his statements or productions would be interpreted as waiver—meaning the
statements were made voluntarily, under oath, and directly incriminate the witness.29 A waiver is not
to be lightly inferred.30
The privilege against self-incrimination is most clearly waived when a witness offers
incriminating testimony, but a waiver also may be implied from a failure to assert the privilege in
response to interrogatories, deposition questions, or document requests in a timely manner.31
Therefore, it is a best practice for the recipient of a subpoena to raise all applicable objects in
response to the subpoena or face the risk of at least having to overcome a waiver argument.32
Waiver for failure to respond in a timely manner, however, is normally only found in particularly
egregious cases.33
A. Answering a Complaint
A civil litigator should be concerned about the waiver issue from the moment a client
answers a civil complaint. Waiver is not a major issue at the complaint stage in Texas state courts
and some other state courts because a defendant may simply make a general denial.34 In federal
courts and state courts where the defendant must answer each paragraph of the complaint,
however, civil litigators must make sure that their client’s answers do not waive the privilege against
self-incrimination.35
This is not a particularly difficult problem to avoid. The Klein test requires that a witness
make a statement made under oath in order to waive the Fifth Amendment.36 Rule 11 of the Federal
Rules of Civil Procedure permits an attorney to sign pleadings and written motions instead of the
client.37 In the paramount case addressing waiver through answering a civil complaint, ACLI
International Commodity Service, Inc. v. Banque Populaire Suisse,38 the court applied the Klein test
to hold that a defendant’s answer did not waive his right against self-incrimination because it was
signed by his attorney. It is important to note that the court specifically focused on the fact that the
pleading was not verified.39 Therefore, while an unverified pleading signed only by the party’s
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attorney will not constitute a waiver of the right against self-incrimination, a verified pleading signed
by the party under oath very well may.
B. Responding to Discovery Requests
Most discovery requests present the potential for wavier of the right against self-incrimination
because the client must respond under oath.40 Though documents do not involve testimony, the act
of producing the documents has testimonial aspects because it concedes the existence of the
documents, as well as the witness’s possession and control of them.41 Therefore, responses to
interrogatories, depositions, and requests for documents meet the Klein requirement of being
“testimonial” in nature. To the extent that the other elements of waiver are satisfied,42 a response to
an interrogatory, a question in a deposition, or a request for documents can certainly constitute
waiver.43
3. The Implications of Invoking the Fifth Amendment
While important to prevent the client from making representations that could be used in a
criminal proceeding, invoking the Fifth Amendment has both consequences and limitations.
First, it is important to recognize the distinction between waiver and use of a statement as an
opposing party admission.44 Simply because a party’s answer does not constitute a waiver does not
mean that it is inadmissible in a criminal proceeding. Furthermore, “even where [the testimony
presented at the civil trial] would not be direct evidence of wrongdoing with respect to the scheme
charged in the criminal case, such testimony may be admissible as Fed. R. Evid. 404(b) evidence in
any criminal trial.”45 Thus, civil litigators must be cognizant not only of any representations that could
waive Fifth Amendment protections but also of any representations that may otherwise compromise
their client’s defense in any related criminal proceeding.
Second, invoking the Fifth Amendment may harm the client in the civil proceeding if the
choice to invoke the Fifth Amendment is admitted into evidence, allowing the jury to draw an adverse
inference. In the criminal context, the jury may not use a defendant’s refusal to testify as an
inference of the defendant’s guilt.46 In the civil context, however, the opposing party may argue that
the defendant’s failure to present evidence by exercising his Fifth Amendment rights permits the
judge or jury to make an adverse inference against the defendant.47
Whether a party invoking the Fifth Amendment is subject to adverse inferences varies
between jurisdictions because the Fifth Amendment permits adverse inferences but does not require
them.48 Thus, some jurisdictions allow a party to call a witness for the sole purpose of demonstrating
that the witness plans to invoke the Fifth Amendment; whereas other jurisdictions allow all Fifth
Amendment issues to proceed outside of the presence of the jury and prohibit the jury from drawing
adverse inferences from a witness’s invocation of the Fifth Amendment.49 In jurisdictions that permit
adverse inferences, the party seeking to draw the inference must have established a prima facie
case separate and apart from the adverse inference.50
II.

Seeking a Stay of Civil Proceedings to Avoid Compromising the Civil Case For
the Benefit of the Criminal Case

Because the representations of the client and the civil litigator can have adverse effects on
criminal litigation, it is often advisable for the civil litigator to seek a stay of the civil litigation until after
the criminal issues have concluded. Though the ability of the courts to grant a stay of civil litigation
pending parallel criminal proceedings is well recognized,51 the decision rests within the reasonable
discretion of the trial court.52 Some courts consider a stay to be an “extraordinary remedy.”53 The
Fifth Circuit views a stay as contemplating “special circumstances” and the need to avoid
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“substantial and irreparable prejudice.”54 Courts generally consider six factors when determining
whether granting a stay is warranted: (1) the extent of the overlap between the issues in the criminal
case and those in the civil case; (2) the status of the criminal case, including whether the defendant
has been indicted; (3) the private interests of the plaintiff in proceeding expeditiously, weighed
against the prejudice to plaintiff caused by the delay; (4) the private interests of and the burden to
the defendant; (5) the interests of the courts; and (6) the public interest.55
Though consideration of the factors is critical, it is important to remember that the decision of
whether to grant a stay remains within the discretion of the district court; the factors “are not
mechanical devices for churning out correct results.”56 A reviewing appellate court will ensure that
the district court’s exercise of discretion was reasonable and overturn a denial of a stay only when
there is “demonstrated prejudice so great that, as a matter of law, it vitiates a defendant’s
constitutional rights or otherwise gravely and unnecessarily prejudices the defendant’s ability to
defend his or her rights.”57 With that caveat, it is nonetheless valuable to examine each factor
independently.
1. The Extent of the Overlap Between the Issues in the Criminal Case and Those in
the Civil Case.
The extent of the overlap between the civil and criminal cases has been described as the most
important factor in determining whether a court should grant a stay.58 “If there is no overlap, there
would be no danger of self-incrimination and accordingly no need for a stay.”59
2. The Status of the Criminal Case, Including Whether the Defendant has been
Indicted.
Also of importance is the status of the criminal case, for example whether the defendant has
been indicted. While nothing requires a party to be under indictment to receive a stay,60 such an
indictment will weigh heavily in favor of the issuance of a stay.61 Indeed, “the strongest case for
deferring civil proceedings” is “where party under indictment for a serious offense is required to
defend a civil or an administrative action involving the same matter.”62
3. The Private Interests of the Plaintiff in Proceeding Expeditiously, Weighed
Against the Prejudice to Plaintiff Caused by the Delay.
Generally, the plaintiff will have a significant interest in the expeditious resolution of the
proceedings. First, a plaintiff’s chances of recovery decrease if the plaintiff needs to wait until the
conclusion of the criminal prosecution. The defendant may expend a great deal of money defending
the criminal prosecution and might face a significant fine and/or a prison sentence, decreasing the
civil plaintiff’s likelihood of recovery.63 Further, the plaintiff might also face the possibility of
degradation of evidence.64
The harm to the plaintiff in the civil suit frequently counsels towards shortening the grant of a
stay rather than refusing to grant it at all. For example, though the Fifth Amendment privilege is
generally retained by a criminal defendant throughout the pendency of his direct appeal, civil courts
may reduce the burden on the plaintiff’s interest by granting a stay that remains in effect only
through the defendant’s sentencing.65
4. The Private Interests of and the Burden to the Defendant.
Particularly when the defendant is already under indictment, the burden on the defendant
should the court deny a stay is substantial. Absent a stay, the defendant is faced with the unenviable
choice between actively defending against the civil suit, likely waiving his Fifth Amendment right
against self-incrimination and risking the use of his statements against him in subsequent criminal
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proceedings, and passively defending, likely allowing the plaintiff to take a judgment against him. A
stay addresses this issue, alleviating the conflict between asserting Fifth Amendment rights and
defending a civil action.66
5. The Interests of the Courts.
The interest of the court is primarily in docket management.67 Courts will generally focus on
whether the interest of the courts weighs against granting a stay; only rarely will the court’s interest
weigh in favor of a stay.68 Despite the fact that courts generally address the interest of the court in
that fashion, a civil litigator could argue that not issuing a stay might actually have an adverse effect
on the court’s docket, burdening the court with claims of privilege in response to discovery requests.
6. The Public Interest.
Much of a court’s consideration in evaluating the public interest requires the balancing of the
public’s interest in the protection of constitutional rights and the public’s interest in the swift
administration of justice. This balance can weigh in favor of granting a stay.69 In Frierson, for
example, the District Court for the Northern District of Texas stated that “[t]he public has an interest
in the just and constitutional resolution of disputes with minimal delay.”70 The court then weighed the
delay, which was minimal, against protection of constitutional rights that a stay would afford,
concluding that “[t]he public’s interest weighs in favor of a stay.”71
III.

Resorting to a Protective Order to Prevent the Disclosure of Incriminating
Evidence When a Stay is Unavailable

In some cases, the courts may adequately protect a party in civil litigation with pending
criminal proceedings by entering a protective order, ordering that information exchanged in
discovery be used only for purposes of the civil litigation and not publicized.72 Protective orders are
issued pursuant to Rule 26 of the Federal Rules of Civil Procedure which permit a party from whom
discovery is sought to move for a protective order and permits a court to grant such an order “for
good cause.”73
Jurisdictions split over the enforceability of protective orders. In the seminal case on point,
the Second Circuit determined that “absent a showing of improvidence in the grant of a Rule 26(c)
protective order or some extraordinary circumstance of compelling need . . . a witness should be
entitle to rely upon the enforceability of a protective order against third parties, including the
Government.”74 Thus, defendants who wish to retain their Fifth Amendment privilege against selfincrimination but still be able to vigorously defend related civil actions can testify without great
concern if they are granted a Rule 26(c) protective order in a jurisdiction that follows Martindell.
Other jurisdictions, however, are less likely to enforce protective orders. For example, the
Fourth, Ninth, and Eleventh Circuits have adopted a per se rule that protective orders cannot prevent
discovery from a grand jury subpoena.75 The First and Third Circuits created a middle path in the
circuit split, placing the burden on the party seeking to avoid the subpoena to demonstrate why the
subpoena should not be enforced, but allowing the party to overcome the presumption.76
Therefore, while a protective order might be better than nothing, counsel for a potential
criminal defendant must realize that responses to discovery produced under a protective order may
nonetheless be accessible by prosecutors, depending on the jurisdiction, the propriety of a district
court’s grant of a Rule 26(c) order, and the circumstances compelling the government’s need for the
information at issue. As such, the civil litigator must remain cautious when responding to discovery,
even where a protective order is in place.
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IV.

Dealing with Multiple Government Agencies
1. Civil enforcement frequently evolves into criminal proceedings

Parallel proceedings often arise when a single common set of facts gives rise to
simultaneous or subsequent civil, administrative, and criminal investigations by different agencies or
branches of government. Thus, what might start as a civil investigation quickly turns into two or more
parallel investigations, both civil and criminal.77 These parallel investigations most often involve at
least two different government agencies. Successfully navigating parallel proceedings is a difficult
process.
2. Overlap in jurisdiction between agencies
The reason for parallel proceedings can often be traced to the statutes granting the
government agency the authority to examine a situation. For example, Section 78u of Title 15 of the
United States Code grants the SEC the authority to investigate violations of securities laws and
regulations.78 Indeed, Section 78u explicitly provides that the SEC may transmit “such evidence as
may be available concerning such acts or practices as may constitute a violation of any provision of
this chapter or the rules or regulations thereunder to the Attorney General, who may, in his
discretion, institute the necessary criminal proceedings . . . .”79 In short many statutes provide both
for a civil penalty to be assessed by a government agency and for a criminal penalty if the violation is
sufficiently severe. Because the statutes provide for both, actions that begin as civil investigations
frequently spawn parallel criminal proceedings.
3. Each agency will have its own set of priorities and goals
In multi-issue negotiation, the civil litigator must identify the multiple issues, set priorities, and
attempt to discover the other parties’ interests.80 As difficult as it may be to negotiate multiple issues
with one government agency, that difficulty is compounded when dealing with multiple agencies.
Each agency will have its own interests, requirements, personnel, and attitude towards settlement.81
In many cases, the disparate interests of the government agencies may slow or even prevent
settlement.
Negotiating with government agencies poses an additional problem. While the use of
conduct or statements made during settlement negotiations with private parties is prohibited,
conduct or statements made to a government official may be offered in a criminal case.82 Thus, if a
defendant does settle with a civil enforcement agency, he must remain cognizant of the fact that any
admission of fault made during those settlement negotiations may become the basis of subsequent
criminal prosecution.83 Therefore, a defendant must be wary of making any statement that could be
seen as incriminating.
Dealing with multiple agencies is a difficult proposition. Involving all interested parties in the
settlement negotiations is important, as it allows a determination of where each party’s priorities and
expectations lie. Even with early involvement, a great deal of persistence may be required to
negotiate a settlement that is satisfactory for all parties.
V.

Differences in Criminal and Civil Discovery and Restrictions on the Use of Civil
Discovery to Obtain the Unobtainable in a Criminal Case

There are notable and substantial differences between criminal and civil discovery. In a civil
proceeding, anything relevant to the case which is not privileged is discoverable.”84 Contrast that
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with criminal discovery where, for example, a criminal defendant can only force the government to
produce documents that are material to preparing the defense that the government plans to use in
its case-in-chief, or that were obtained from or belong to the defendant.85 The discovery rules are not
only more restrictive for criminal defendants but also for prosecutors. The rules regarding discovery
from a defendant are reciprocal, meaning that the defendant’s duty to allow discovery is only
triggered when the defendant asks for similar discovery from the government.86 Thus, just as a
criminal defendant may use the civil process to gain access to information not available under the
criminal discovery process, so too may the government seek information, forcing the criminal
defendant to either provide the information or invoke the Fifth Amendment.87
Part of the pendency of parallel proceedings problem is the risk that the government may
use the civil discovery process to gain access to information that it could not through the criminal
discovery process. In Campbell v. Eastland, the Fifth Circuit Court of Appeals addressed this issue
where the criminal defendant was attempting to pry information about the prosecution’s criminal
case through the civil discovery process.88 The Fifth Circuit held that the lack of good faith in the
institution and discovery requests of the civil suit compelled the court to either stay the civil
proceedings or end them through dismissal of the motion.89
The Supreme Court embraced the good faith requirement for permitting discovery in parallel
civil proceedings in United States v. Kordel.90 In Kordel, the Supreme Court reversed a Sixth Circuit
opinion that suppressed evidence the government had gained through civil interrogatories.91 In
permitting the use of evidence acquired through civil litigation, the Supreme Court based its opinion
in large part on the government’s good faith in seeking the interrogatories in the first place.92
The examination of good faith as the basis for determining whether to permit civil discovery
of material pertinent to a criminal investigation and the admission of that evidence in a criminal
prosecution suffered a slight set-back in United States v. LaSalle National Bank.93 In LaSalle, the
Supreme Court held that the IRS must desist in its civil investigation of a matter once it is
recommended to the Department of Justice for criminal prosecution.94 The distinction between
Kordel and LaSalle lay in the statutory authority of the IRS, which provided that the agency must
cease investigation.
Despite criticism that the good faith standard espoused in Kordel is too lenient to the
government, it nevertheless remains the test as to whether civil discovery will be permitted and
allowed into evidence in a criminal prosecution. 95
VI.

Conclusion

Conducting civil litigation in the shadow of potential or actual criminal prosecution is tricky
business. Attorneys in those situations must assist their clients with the difficult choices of whether to
invoke their Fifth Amendment rights, seek to stay a civil case, or fully cooperate. Further, attorneys
may face the prospect of negotiating with several government agencies simultaneously, each with a
different priority and agenda. There are no easy solutions to these difficult situations. The best
advice is to keep perspective as to how a client’s civil matter fits into potential or actual criminal
prosecution, and not allow the action on the civil side to cloud one’s judgment.
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