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What is a Fiduciary?

* Directors owe fiduciary duties to their corporation

* Fiduciaries must act for the benefit of another person on all matters within the

scope of their relationship

* Normally, directors owe fiduciary duties to the
shareholders

A fiduciary is a person

* Other corporate officers may be fiduciaries or business who is
as well legally responsible to

act in the best interest

* Bad faith breaches of fiduciary duties can of their clients.

expose directors to personal liability for harm
to shareholders or creditors
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The Duty of Loyalty

* What is the duty of loyalty?

 “Each member of the board of directors...
shall act: )
* (i) in good faith, and -
e (ii) in a manner the director reasonably
believes to be in the best interests of the
corporation”
£ iy

This *fiduclary® thingy really complicates
pillaging a corporation.
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Breaches of the Duty of Loyalty
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The Duty of Care

* What is the duty of care?

* Board members involved in
decision-making or oversight “shall
discharge their duties with the care
that a person in a like position
would reasonably believe
appropriate given the

circumstances” ' v .
| A \
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Breaches of the Duty of Care

Stu’s Views © St All Rights Reserved www,STUS,com
sJo ¢ How might a director breach their duty of care?

o —

I:Ef:;? < * Not reasonably informing themselves before acting
= - 1l  Failing to inquire into an issue where a reasonably

= attentive director would have

_  Examples
= % * Approving a transaction without sufficiently
- investigating i
pu estigating it
- — * Failing to prevent management from involving the

business in illegal activities
It turns out “fiduciary”

means you have to give it back.
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The Business Judgment Rule (BJR)

* Protects against liability for breaches of the duty of care

* Courts will not second-guess decisions made

BUSINESS
JUDGMENT
RULE

] _—_ri
THE l

* in good faith, and

Fiduciary Duties * with a reasonable level of care,

of Corporate Dircctors

Sixih Edition e even if they have negative outcomes

STEPFHEN A. RADIN

* A good way to keep BJR protections is to explain the
basis for board decisions in minutes/proxy statements
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When does BJR protection not apply?

- A A 2

\'

* Interested transactions \

* Board members raise the management fee payable to an entity
they own

* Board members arrange a merger such that they will retain their

* Adirector fails to disclose to the board that a planned merger
would increase his compensation

* Can ameliorate by getting shareholder ratification or
convening an independent committee

' 8
‘- jobs after it is complete.
* Board members are present on both sides of a transaction |
@
I

s

YetterColeman LLP

& Nﬁr

TTTTTT | APPEALS


Presenter
Presentation Notes
E.g., Krasner v. Moffett, 826 A.2d 277, 287 (Del. 2003). Management fee example: Delaware Open MRI Radiology Assocs., P.A. v. Kessler, 898 A.2d 290, 325 (Del. Ch. 2006). Both sides of transaction example: eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 41–42 (Del. Ch. 2010); director not disclosing increase in comp: City of Fort Myers Gen. Employees' Pension Fund v. Haley, 235 A.3d 702, 705 (Del. 2020)
Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993) (explaining that “a director cannot be expected to exercise his or her independent business judgment without being influenced by the adverse personal consequences” that may result from a decision like this).


Special and Standing Committees

Standing Committees

Boards of companies listed on the
NYSE and other stock exchanges
must have certain permanent
committees

These committees oversee
I sensitive corporate functions on
| Y an ongoing basis

The most crucial permanent
committees are audit and
compensation committees
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Audit Committees

* Oversees/reviews financial statements,

accounting procedures, internal controls,
and interested transactions
e Oversees the firm’s independent auditor
* Generally 3-8 board members, at least one
\ & with financial expertise (e.g., experience as

a CFO, accountant, controller)

* Strict independence requirements for

directors

§ e Cannot accept any consulting, advisory, or

other compensatory fee

* Cannot be affiliated with company/subsidiaries
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Audit Committees — Litigation Risks

The BJR does not apply where directors:
* Fail to convene an audit committee
* Fail to use or rely upon their audit committee

e Defund or obstruct their audit committee

* Not relying on or resourcing an audit
committee is a breach of the duty of loyalty

e Audit committee reports in proxy statements
that reflect insufficient oversight can lead to
litigation

YetterColeman LLP

TTTTTT | APPEALS


Presenter
Presentation Notes
BJR does not apply where directors fail to properly utilize audit committee: Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362, 370 (Del. 2006) (interpreting In re Caremark Int'l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch. 1996)); David B. Shaev Profit Sharing Account v. Armstrong, 2006 WL 391931, at *5 (Del. Ch. Feb. 13, 2006) aff'd, 911 A.2d 802 (Del. 2006).
Not using audit committee is a breach of the duty of loyalty: Rich ex rel. Fuqi Int'l, Inc. v. Yu Kwai Chong, 66 A.3d 963, 981 (Del. Ch. 2013).
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Compensation Committees

* NYSE companies are subject to express, detailed
requirements for compensation committees

* Determine CEO’s compensation based on performance
relative to set targets, sometimes with input from other
independent directors

* Recommend non-CEO executive officer compensation
to the board, including incentive/equity-based
compensation plans

* Produce an executive compensation report to be
included in the company’s annual proxy statement or
10-K

 Conduct an annual-self evaluation
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Presentation Notes
NYSE Corporate Governance Guide; see also WLRK Compensation Committee Guide


Compensation Committees — Litigation Risks

* Excessive compensation is a breach of the duty of
loyalty

* Transparency and objectivity in committee decisions reduce
the risk of litigation

* It can be difficult to get a lawsuit dismissed with post-hoc
justifications

* Compensation for directors serving on special
committees should rarely depend on outcomes

 Compensation for controlling shareholders should be:

* set by an independent, fully-functioning compensation
committee

* approved by a majority of disinterested shareholders
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Presentation Notes
Difficult to dismiss a suit with post-hoc justifications: See Stein v. Blankfein, No. CV 2017-0354-SG, 2019 WL 2323790, at *8 (Del. Ch. May 31, 2019) (denying Goldman Sachs directors’ MTD because their up-front justifications for executive compensation were insufficient to rebut plaintiff’s allegations).
BJR protection for controlling shareholders: Tornetta v. Musk, 250 A.3d 793, 800 (Del. Ch. 2019).




Special Committees

* Boards can also establish ad hoc independent
committees

* Special negotiation committee: responsible for
considering an interested transaction

» Special litigation committee: decides whether
shareholder derivative litigation should proceed

» Decisions always scrutinized for
independence, adequacy, good faith, and
rationality

» Special investigation committee: convened to
help respond to whistleblower reports,
regulatory investigations, or concerns about
management
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Presentation Notes
Discussion of the special litigation committee might profitably cover demand futility. 


Guidance for Fiduciary Excellence

* Ask yourself:

e Am | certain that | have no conflicts of interest?

* If so, do | disclose them and recuse myself from voting?

Do | ensure that | am reasonably informed before making a decision?

Do our board and committees strive to make well-informed decisions?

Do our minutes reflect the effort we have made?

Do we retain and utilize advisors when necessary?
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Best Practices for Individual Directors

* Know the company

e Familiarize yourself with the company’s board minutes,
SEC filings, and outside analyses of the company

 Actively participate in board meetings

* Do not hesitate to press unresolved points with your
board colleagues until you have a satisfactory answer

e Honor the office

* Keep the company’s interests before your own and do
what you honestly believe is in its best interests
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Best Practices for Boards

* Solicit complete and timely information before meetings
* Allow adequate time for deliberation

» Keep adequate records of board deliberations

* Have internal or external counsel review the minutes before they are circulated
* Delegate and reclaim managerial powers as necessary

 Utilize executive sessions appropriately and as guided by counsel

M1 Z N YN K
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Presentation Notes
Re records of board deliberations: Complete minutes can be the best evidence against a lawsuit alleging breach of fiduciary duties
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