$400M Serta Ruling Offers Warning On Uptier Deal Risks
By Jamie Aycock (July 22, 2026)

Roughly $400 million — a $261 million judgment, plus six years of
9% interest — is what it cost a group of lenders to structure a debt
exchange that a court later decided was not allowed under a loan
agreement.

The Serta Simmons Bedding LLC remand decision from the U.S.
Bankruptcy Court for the Southern District of Texas, entered July 7,
is the largest damages award yet in the wave of lender-on-lender

priority fights that have followed the pandemic-era surge in liability ‘,g )

management transactions.[1] Jamie Aycock
That decision, read alongside other recent case law, offers practical lessons for lenders,
sponsors and borrowers structuring deals or litigating their aftermath.

Multilender loan agreements are built around the principle that lenders in the same class will
be repaid on equal footing, often referred to as the "sacred right" of pro rata sharing or
ratable treatment. The agreements usually only allow narrow exceptions to that rule, such
as Dutch auctions, which are open to all lenders on a pro rata basis, or open market
purchases, which take place on the secondary trading market where prices are set by
competition.

In an uptier liability management transaction, a subset of lenders works with the borrower
to exploit one of those exceptions, swapping into new debt that jumps ahead of the existing
loans in repayment priority and leaving the nonparticipating lenders behind. When the
requirements for the exception are met, courts enforce the deal, as in Robertshaw US
Holding Corp. v. Invesco Senior Secured Management Inc., decided by the same court in
2024.[2]

When they aren't, the consequences can be severe like in Serta.
What Happened in Serta

In 2020, Serta and a majority of its first-lien lenders closed an uptier exchange, a
transaction in which the company issued new debt that jumped ahead of the existing loans
in repayment priority, and the majority lenders swapped into it, leaving the rest behind.
They labeled the deal an "open market purchase" to fit it within an exception to the loan
agreement's pro rata sharing provision.

However, the agreement never defined "open market purchase," and the U.S. Court of
Appeals for the Fifth Circuit held in February 2025 that the deal did not qualify based on the
plain meaning of those words.[3]

An "open market purchase" means a purchase on the secondary market for those loans, and
Serta did not purchase its loans on the secondary market, but privately engaged individual
lenders outside that market. The court also found that Serta's broader reading would have
swallowed the agreement's Dutch auction exception to "render it surplusage."

On remand, the bankruptcy court held that the majority lenders had breached the equal-
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treatment rule and awarded $261.13 million plus 9% interest from the transaction date.
What Deal Lawyers Should Do Differently
Define every exception you plan to rely on.

Serta's argument failed because the parties relied on an undefined term and an untested
reading of "payment." When the open market purchase label failed, the majority lenders
argued the debt exchange was not a "payment" because it was not cash.

The bankruptcy court rejected that, holding that the provision's broad language — covering
payments "whether voluntary, involuntary, through the exercise of any right of set-off or
otherwise" — reached noncash exchanges, and that the agreement used the defined term
"cash" elsewhere when it meant to limit a provision to cash.

The same mistake surfaced in Black Diamond Commercial Finance LLC v. Murray Energy
Corp., filed in 2019 in the U.S. Bankruptcy Court for the Southern District of Ohio, where
the borrower tried to claim a repurchase qualified for the contract's "modified Dutch
auction" exception and the nonconsenting lenders argued the process was not the kind of
auction the agreement permitted.[4]

The lesson is that if a deal is meant to fit inside a carveout, it must spell out what that
carveout means. If the equal-treatment rule is meant to reach only cash, say so.

Lien subordination should be addressed explicitly.

In In re: TPC Group Inc., the U.S. Bankruptcy Court for the District of Delaware held in
2022 that a provision protecting ratable treatment of collateral proceeds was directed at
distributions within a class, not at preventing subordination of one class to another.[5]
Drafters who want to block subordination should include an express anti-subordination
clause rather than rely on a ratable-distribution provision.

Treat governing law and forum as part of the risk.

The same open market purchase language lost before the Fifth Circuit in Serta but produced
a better result for the majority lenders before the New York Appellate Division in Ocean
Trails CLO VII v. MLN Topco Ltd., where the court found, in 2024, that the challenged
transaction comported with the agreement because the effect on the plaintiffs' loans was
only indirect and the agreement only required consent of "each Lender directly adversely
affected."[6]

Until more appellate courts weigh in, similar clauses carry very different risk depending on
venue, which makes choice-of-law and choice-of-forum clauses worth real attention.

If the agreement authorizes the transaction, say so loudly.

In Musicland Holding Corp. v. Wachovia Bank NA, the U.S. District Court for the Southern
District of New York held in 2008 that it "cannot employ the covenant of good faith and fair
dealing to impose on the parties obligations that are inconsistent with the express terms" of
the agreement.[7] For a majority group, express permission for a particular type of
transaction in the document is the strongest defense available.

What Litigators Should Know
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The remedy is what the contract says it is.

On remand, in Serta, the bankruptcy court refused to substitute a market-value calculation
or ask whether the transaction benefited all creditors in assessing the remedy under the
agreement.

Section 2.18(c) of the Serta credit agreement specified that a lender receiving a
disproportionate payment "shall purchase (for Cash at face value) participations in the
Loans of other Lenders of such Class ... to the extent necessary so that the benefit of all
such payments shall be shared by the Lenders of such Class ratably."[8]

Though draconian, the court applied that formula as written, awarding $261.13 million
based on the $734 million face value of the new senior debt the majority lenders received.
Any risk estimate, therefore, should take into account two numbers: the contractually fixed
face value that sets damages even without a market price, and New York's 9% statutory
interest from the deal date.

Wesco Aircraft Holdings Inc. v. SSD Investments Ltd., decided in December 2025, confirms
the flip side of this principle.[9] There, the U.S. Distrist Court for the Southern District of
Texas said that even if a breach had occurred the remedy would be money damages against
the borrower, not unwinding the deal, calling the bankruptcy court's proposed rescission
"plainly inequitable" to majority lenders who provided $250 million in rescue financing.

Likewise, in Robertshaw, where the debtor breached the credit agreement by failing to
make a mandatory prepayment, the court declined Invesco's request to be restored to
"required lender" status as an equitable remedy.[10] Instead, it applied the contract as
written, requiring only the payment the agreement specified, not a restructuring of voting
rights.

Once the text is breached, fairness arguments are unlikely to reduce the bill.

The majority lenders in Serta tried four defenses: reliance on a prior judge's remarks about
the excluded lenders' bad faith (treated as nonbinding dicta), unclean hands (unavailable in
a damages-only action), equal fault (a rejected proposal and $30 million offer did not
qualify), and a duty to mitigate by selling (no meaningful market existed, and selling would
have transferred the claims to the buyer). None worked.

For majority lenders, the lesson is that once the contract text has been breached,
arguments about who behaved worse won't cut down the damages bill. For excluded
lenders, the lesson is that holding your position and preserving your claims, rather than
selling at a loss, can be defensible.

Lead with the express term, not the implied covenant.

In Robertshaw, the court found no covenant breach because the agreement imposed no
specific duties between lenders "based on payment of debts or incurring new debt," and the
majority group had infused new money and avoided a harmful bankruptcy filing.[11] But
the covenant does have teeth when the transaction is designed to evade another party's
contract rights rather than serve a legitimate purpose.

In KeyBank National Association v. Franklin Advisers Inc., decided in 2020, the U.S. District
Court for the Southern District of New York refused to dismiss a claim that a $100 million



refinancing was a "subterfuge" engineered to elevate one lender group's priority, reasoning
that transactions that "elevate form over substance" and "merely represent efforts to
undermine another party's contract rights" can breach the implied covenant.[12]

Build the record around what the deal actually accomplished.
The Bottom Line

These cases all point to the fact that courts will apply the loan agreement as written. They
will not rescue a deal that does not fit the contract's exceptions, and they will not use equity
to override what the text requires.

For deal lawyers, that means any intended exception to ratable treatment needs to be
drafted as precisely as possible, with defined terms and clear boundaries, so there is no gap
for a court to fill.

For parties executing a transaction under one of those exceptions, Serta is a warning that
putting lipstick on a pig is not a workable solution as far as the courts are concerned. Calling
a privately negotiated debt exchange an "open market purchase" did not make it one, and
the $261 million judgment plus 9% interest is what it cost to find that out.

And for litigators on either side, tie your legal theories to whether an exception to ratable

treatment was actually met, not whether the transaction was fair, and model the face-value
remedy and prejudgment interest as real exposure, not just a theoretical ceiling.

Jamie A. Aycock is a partner at Yetter Coleman LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
of their employer, its clients, or Portfolio Media Inc., or any of its or their respective
affiliates. This article is for general information purposes and is not intended to be and
should not be taken as legal advice.
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